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ABSTRACT

The Commission on Civil Rights undertook this study
against a background of written complaints and allegations that
Mexican Americans in the Southwest were being subjected to
discrimination by law enforcement agencies, and in the process of
administration of justice. The objective was to find what, if any,
factua) basis exists for these allegations. The Commission staff
attorneys conducted field investigations in 1967-68, in which they
interviewed 450 reople. Two State Advisory Committee meetings were
also held. Califoernia Rural Legal Assistance, Inc., was contracted to
study service by Mexican Americans on grand juries. In addition, law
enforcement agencies in five states were sent questionnaires. The
Ccommission regorts that there is widespread evidence that equal
protection of the law in the process of adaministration of justice is
being vitheld; Mexican Americans are reportedly subject to unduly
hursh treatment by law enforcement offlcers, often arrested on
insufficient grounds, and receive physical and verbal abuse and
penalties which are considered disproportionately severe. The
Commission also tinds Mexican Americans are deprived of proper use of
bail and of adequate representation by counsel. On grand and petit
juries, they are substantially underrepresented and excluded from
full participation in lav enforcement agencies. The lanniuage problenm
is also held to contribute to difficulties in the equit.le
adeinistration of justice to Nexican Americanse. (JW)
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Tue U.S. Comumiesion oN Crvir, Rigiums
Washington, D.0., March 1970

THE PRESIDENT

THp PRESIDENT OF THE SENATE

Tur Spraxer of TR HousE or REPRESENTATIVES
Sirs:

The Commission on Civil Rights presents this report to you pursuant to Public Law 85-315 as
amended.

Under authority vested in this Commission by the Civil Rights Act of 1957 as amended, we
have appraised allegations that American citizeas of Mexican descent in five Southwestern States
are being denied equal protection of the law in the administration of justice. We have found, through
extensive field investigations during 1967 and 1968, three State Advisory Committes ineetings in
1968, and a Commission hearing in 1968, all in that section of the country, that there is widespread
evidence that equal protection of the law in the administration of justice is being withheld from
Mexican Americans,

Our investigations reveal that Mexican American citizens are subject to unduly harsh treatment
by law enforcement officers, that they are often arested on insufficient grounds, receive physical and
verbal abuse, and penalties which are disproportionately severe. We have found them to be de-
prived of proper use of bail und of adequate representation by counsel. They are substantially
underrepresented on grand and petit juries and excluded from full participation in law enforoe.
ment agencies, especially in supervisory positions.

Our reaarch has disclosed that the inability to communicate between Spanish-speaking
American citizens and English-speaking officials has complicated the problem of administering
justice equitably.

We urge your consideration of the facts presented and of the recommendations for corrective
action in order to assure that all citizens enjoy equal protection as guaranteed by the Constitution
of the United States.

Respactfully yours,

Rev. Taooooaz M. Heasvaen, OB.C. CAeirmen.
Sternex Hoan, Vice Chairmen

Faanxis M. Ferzuan

Heoros P, Qancta, M.D.*

Mavaxw B. Mrronne

Roszar 8 Rannm

Howaxp A. GLickeTYIR, 8iaf Dicaclor.
No lonper member of 1he Commission,
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PREFACE

The U.S. Commission on Civil Rights under-
took this study against a background ol written
complaints and allegations at Commission hear-
ings and at meetings of tho Commission’s State
Advisory Committees that Mexican Americans?
in the Southwest? were being subjeoted to dis-
ctimination by agencies of law enforcement and
in the administration of justice.® The alleged
discrimination included physical and verbal
abuse and harassment by law enforcement offi-
cers; exclusion from grand and petit juries;
improper and discriminatory use of bad; lack
of and inadequate representation by counsel;
and employment of disproportionately low num-
bers of Mexican Americans in law enforcement
agencies—particularly in higher ranking
positions,

The objective of this Commission study was
to determine what, if any, factual basis existed
for these allegations. In the coutse of the study,
Commission stafl attorneys conducted field in-
vestigations beginning in the latter part of 1037

1 The term '"Mexican American™ refers to persons living fn
the United States who are themselves of Mexican origia or
whose parents or wmote remote ancertors came to the United
States from Mezico or whose antecedents resided [n those patts
of ihe Bonthwestern Uaited Btatea which were once part of the
Mezicaa Nation. Thir 1s the most common designatior veed In
the Bouthwestera States, Others are “Spanlieh Ame4ern,”
1atin,” and “latla Amerkan.”

The term “Spasled aurnamed ot aurname” {e used in this
report where waterial 1s from a aecondary source which uses
this term or In based on the 1980 Census of Population of the
Uaited States which used this term to desigaate persons with
Rpanish turnemes. Ta the Bouthwestern Btates, the vast bulk
of this group Is Meslcan American.

The term “Anglo” 15 used ia this report, as it 1s 1o the Bouth-
west, to refer to white persons who ate not Mexlcan Awerican
ot membets of another Spanish surnamed group. The term has
no derogatory coanolatious as used 1a the Bouthwest ot 1a this
report.

8 Arlsona, Calltorata, Colorado, New Meal o, and iexes.

S Bection 104¢a)(2) and (3) of the Civi] hights Act of 1957,
{71 8tat. 684), an amended, provide:

8ec. 104, {2) The Commislon sbhall—

(2) stody end collect Informstion concerning legal
Yetelopments constitating o detlal of equal protection
of the laws ander the Cobstitution becamee of race,
coloe, religlon, of national origle, or ta the admialstration
¢l Justice;

(3) appralee the laws and polictes of the Federsl Qov-
erament with respect to denlals of equsl protection of
tha laws nsder the Copstitution because of race, codot,
teligion, or natiopal origia, ot 1e the admialatration of
Jastion, . . o

Prict rpotts of the Commission deallag with the administra-
ton of Justice laciude Jastice, Vol B, 1941 Statatory Report;
Qiclt Righte: Iaterim Report of the U8, Commistion on (Neil
Righte (1983); 30d Law Enfercement: A Report an Eg¢vel
Protection in 1Ae South (1065). Reports of the Commizsion’s
State Adrisoty Committces which deal with this sadject 10
clede ! Report on Colifornia: Palce-Ninority Group Relations,
10481 ; Police-Commanity Relations in Peorie, Itinets (1288);
TAt Adminfatration o} Jastice I Btarr Coanty, Tever (1081
Employment, Adwinisrration of Juatice, and Health Revvices
ta Memphio-Rhelhy Connly, Feancosre (JDEY); Cicsl Rights in
Ostiand, Colifornia (1087).
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and continuing in 1968, in which they inter-
viewed approximately 450 persons in Arizona,
California, Colorado, New Mexico, and Texas.
Persons interviewe2 included law enforcement
officers, probation officers, prosecuting attor.1eys,
judges, public defenders, attorneys in private
practice, leaders of Mexican American orga-
nizations, and private citizens. Two State Ad-
visory Committee nicetings were held in 1968 in
New Mexico specifically to gather information
for this study. At these meetings 46 persons,
including Jaw enforcement offcers, attorneys,
and private citizens made statements and were
questioned by Committee members and staff.
A similar State Advisory Committes meeting

- was held in California in August 1968, at which

21 persons appeared.
At a Commission hearing held in San Antonio,

- Texas, in December 1068, which dealt exclu-

sively with the problems of Mexican Americans,
sworn testimony was received from 17 witnesses,
including private citizens, law enforcement of-
ficers, and attorneys, concerning the administra-
tion of justice.

The resources cf the Commission did not per-
mit & comprehensive survey in response to al-
legations of exclusion of Mexican Americans
from juries, The Commission, however, con-
tracted with the California Rural Legal Assist-
ancy, Ino. (CRLA), for a study of service by
Mexican Americans on grand juries in selected
California counties. The CRLA report, which
is printed as an appendix to thir report, is sum-
marized in the text.

A questionnaire was mailed to 703 law en-
forcement agencies in the five States, including
nine Stalss agencies, 168 county sheriffs’ offices,
and 616 municipal police departments seeking
infortaation regarding procedures for recruit-
ment and selection of officers, the extent to which
Mexican Americans were employed, policies on
officer aseignment and training, prooxdures for
dealing with complaints against officers, as well
as information on police-community relations.
The counties selected were those having a mini-
mum of 10 percent Spanish sumamed popu-
lation and the municipalitics selected were
municipslities within these sounties having a
minimum total population of 3,000. A total of
831 questionnaires was returned to the Commis-
sion, of which 280 contained sufficient informa-
tion for tabulation.




el
o a7

TABLE OF CONTENTS

Page
LETTER of TRANSMIT'I‘AL ................................................... iil
| IE B0 11104 (1) R U x
Somo Vital Statistics. . . .. iiiiiiiiiiiaaaeascccaaaaan x
A Capsule History. ... o i iiiiiicccccaccaicacacccaacaacanan x1
Part I. LAW ENFORCEMENT
Chapter 1. Treatment of Mexican Americans. ... ... .. .. . .. . .iicieaa...- 2
Compylaints of excessive and discriminatory use of force. . . ... . .. ... ... 2
Unequal treatment of juveniles. ... ... ... .o o iiiiiiiiiiiiaiaaa.. 6
Other forms of discriminatory treatment. ... ... . .. ... liiiiiaa..- 8
Lack of courtesy. . ... i iiiiiiaiideccanaaaaa- 8
Inequalitics in treatment of traffic violations. . ... ... ... .. . ... .... 0
Frequency of arrests for “investigation’” and “stop and frisk"” practices in
Mexican American neighbothoods. . ... .. .. ... .l iliilil. 10
Harassment of narcotics addicts in Mexican American neighborhoods....... 11
Inadequate police protection. . .. ... . L iiiiiiiiiiiiaiiaiiiann 12
SUMMIATY . . i iiiiiiiieeeissssasscccccamessecessesceeaaannnnan 13
Chapter 2. Interference with Mexican Americar Organizational Efforts.............. 14
The “Tierra Amaniila” vald. . . . . iiiiiiiiiiiiiaaaas 14
The Texas Rangers and urisn organization efforts in Starr County, Texas....... 16
The El Paso, Texas tenant movement. .. ......coceeencnnanascnsanacacannnnn 17
Chapter 3. Inadequacy of Local Remedies... ... ... .. . .ccc.iiiiiiiiiiiiaiiaaanns 20
Internal complaint prosedures. ... ool iiiiiiiiiienaan.- 20
External complaint procedutes. . ... il iiiiiiiiiiciaaaaa s 22
Obstacles to Htigation. . ... ..o iiiiiiiii e iiiiiaiiieiaaenannanannnnn 23
Local prosccution of officers. . oo iaiiiiaii i it iiiiiiaiaaaaaaaataaaann 24
Retaliation by police ofﬁcm against complainants. .. ... ciiiiiiiiiiiiiann.. - 28
R 111 T O P 26
Chapter 4. Federal Remedies.... ... ... iiiiiiiiiaiiiiiicaaaasaaacannaan 28
Baokground. ... i i iiiiiiieiiiceieciccasasccccanstenccanacesnaen 28
Need for mote intensive Federal investigations. ... ... ... ... c...cooooo. 29
Processing of complamls ................................................... 31
ST TY o PPN ‘e 33




Part II. THE JUDICIAL PROCESS

Chapter 5. Jury Exclusion. ... . iiiiiiiiiiiiiiiacaaacaaas
Qualification of Jurors. .. ... ... .l i iifiiiiaiicaiciasecacaca-
Petit Juries. . ... i i iiiiieiiiieiccaaacacccseisscenaseananas

Underrepresentation of Mexican Americans. ... ... oo coiiiiaaaoanas
Use of peremptory chalienge. . ... ... i iiiiiaiiaaaaan
Grand Juries. .. ...l iiiiaiiiiicaiaciasccesssanssaesesn

L8 11 (1T 11 T Y

The role of nondiscriminatory factors in underrepresentation of Mexican
AMErican JUPOTS. .. iioei it iiiiiiiiiiiiieicecaciecasecasasssascaanana
English Janguage. . ... ..o i i iiiiiiieeiciaeacanans
Low-Ineome. .. .. et iiiiieciaaasaascaacecasaasacacaacseccasansanas
Factors leading to discriminatory exclusion of Mexican Americans from juries....
“Keyman" system. ... ..o iiiiiiaiaasaasaasacasacaaasasaannns

Effects of exclusion. ... oo iiiciiiiiiiiiieiiaicaacaaneaenana
SUDMIALY . ... iiieeiecacaenccsacancsacaacnccaasnancacsccaaascacacaannamannan

Chaptar 8. Bail. ... . i iiiiiiiciacasiasecsacaacaaannan
TImproper use of bail against Mexican Americans__....... feeeemeaaeaesenannnn
The highcost of bail. ... . o . i iiiiiiiieacicanannnn
Alternatives to cash bail. . ... . o i iiiiiiieiasicacaas

SUMMARTY. e i iiiiiiiieaacanssaccccannncaaaacccaacaaacecacccsancasasoasnsnannn

Chapter 7. Representation by Counsel. .. ... o o iiiiiiiiiiiiaicanns
Gaps in ropresentation for indigents. . ... . L iiiiiiiiiiaiiieaan
Criming] CB%08. . oo iiiiiaiiiiaciiiciiacceaceacecaceasaassacaanaaanans

Effecta of lack of counsel....c.ooneonneieaiaaeaaaaacaaacaacanacaaannns
Quality of legal representation where provided for indigents accused of
LY 1111 R

Other factors inhibiting access of Mexican Americans to adequate legal
assistance...... febettacaiaaenscccsecasessaenessessseastscasssennans
SITLT T o S PO

Chapter 8. Attitudes of Mexican Americans Toward the Courts. ... ... ... ... ......
Qeneral attitudes. .. ..o iiii it iereccaaaiccaaccccaassnaaacnaanann
Attitudes in northern New Mexico. .. oo iiiiiiiiiiiiiiacacaaanaanaccaccans

Summary........... cettcanccaannaa Metascsassccacaccana feceeecaancssscccannna

Part 111. LANGUAGE

Chapter 9. Language Disability and Inequality Before the Law.. ._........... cenes
Legal recognition of Spanish language. .. ... .coiiiiiiiiiiiiiiiiiaaaanas
Police nOntACtS. ot ii ittt iiiiiiieiiiicieetcianccaaancacaannann cesennen .
Court contacta . ciiaeiaaiaan. Ceeececcarscnncanes feieccasanccacancens cara

Civil matlers. .o i i iiiiiiiiaiccaaaaacaionaaaanassocaasacacanaasann
Communication with probation and parole officers........ Cetaacasscsencansana
Intecpreters................ ceenenenas ceanns ceeean etteectescecenacananes

66
66
67
69
69
70
n
7
7n
7
73



Part IV, PART‘ICIPATION BY MEXICAN AMERICANS IN AGENCIES OF LAW

ENFORCEMENT AND JUSTICFE

Page
Chapter 10. Participation by Mexican Americans in Law Enforcement Agencies. .. ... 78
Importance of participation. ... . ... i iiiiaiiiiaas 78
Extent of participation. ... .. ... ... ..o ciiiicciaaaaana 78
Polize departments.. .. ... .. . i ieiceiiceieaaceaaa- 78
Sherifls. ...t eeaimemeeceacaceaeaaann 82
State law enforcement agencies. . ... ... ... .. ioaiiiiiiei.... 82
SUMMANY . . . e eeeeeeaanceamacarcocamacacancanann 83
Chapter 11. Parlicipatioﬁ by Mexican Americans in Agencies of Justice........_.... 84
United. States district courts. . .. . ..o i ieiiiieieiicaaaaa- 84
State courte. L. ieiieiiciiacaiaiecsacaecaacaaan- 84
District attorneys and public prasecutors. . ... . ... . iilaiiaiiialilL 84
Department of Justice. . - .. .. .o iiiiciiiaieaianaaaas 86
(073,111 (0 S 87
FIndings. oo i iiiiin eeeceaceeceeciacacaaceceasicceesana-- 88
Recommendations. .. oo in i iiieeiiiieiiiaacicaccssasasasecans 90
Appendices

A. Law Enforcement Assistance Adminfstration. . ... .. .. ... .. oiiiiiiill. 100

B. A Study of Qrand Jury Service by Persons of Spanish Surname and by Indians in
Selected California Counties. . . .. Lo . i iiiiiiiiiiiaiaan- 112
ACKNOWLEDGMENTS give detatled descriptions of problems in the admin.

The Commisxion Is grateful to the mangy private
citirens and pudlic officials who gave generousty of
thele time and knowledge (0 Commission stafl members
who visdted thelr communitiex Without thele coopera-
tion, this repott could not have been written,

Members of the State Advisory Committeen of New
Mexlm, of California, and of Texas gave unstinting
asdstance to the Commision stafl. They provided it
with information concerning local conditions and held
closed meetings the caabled citivens of thefe States to

istration of justice.

The Commission Is Indedied to the following staft
members who jmrticipated in the prparation of this
report under Project Director lawrence B, Glick, new
Acting General Counsel of the Commission: Robert H.
Amidon, J. Richard Avens, Sopble Q. Btlperin, Gabeiel
Guerrs-Mondragon, ivai  levin® DPhIlp Montes,
BEverett J. Rantos, John Strait,' and John Q. Ulleider.
The former Deputy Geuneral Counsel, David Rubin,?
exercised general supervision over this project.

1No longer member of Commiadon etaff.

Pholographky: Coter, Geme Donicis—Riack Slar. Olher! Armende Rendon.




J" e -y
‘ﬁﬁ B £ SV

INTRODUCTION

Some vital statistics

The Mexican Americans living in the five
States of Arizona, Cahfomis, Colorado, New
Moxico, and Texas constituts the largest minor-
ity group in that part of the United States.! In
1060 there were three and one-half million
Spanish surnamo persons in those five States,
and the current estimate is four million. The
largest concentrations of Mexican Americans
are in California and Texas, whose Spanish sur-
name populations in 1060 were 1,426,358 and
1,417,810 respectively. Each of the five States
has a substantial Spanish surname population,
ranging from 0 percent in Colorado to more
than 28 percent in Noew Mexico.

Mezxican Americans share with most other

1 1a 19800, ihe cocadined popaletion of Lhove five Statee wee 11.8 percent
Spaaleh suraams aad 1.0 perceat Negre. U.8. Bareant of the Ovare,
U8 Orare of Populeiion: 1900, Suiject Reporly. Peroond of Spesbd
Surneont. Pisal Report PC(D-1B (1063) [daretsaliec eited 23 Pervons of

Spanhh Purnatne).
) The dhtrvation of Spsakh etadmns prrtons withia the dve South-
wostern Bades ks shewn by (he hDewing tadie:

fparhh sursaie Popalation—Fire Scothwestern Sates, 1080

[y

Total State  Speabdk

Sate popalation
Colrms. ...ooveiennnnnnas WNLM™ LN (¥
k 1 - U AR LI us
New Mexice. .. [ X ] ", 10 1 %)
Arisoma . ..... 5,904 188 19, 3% ne
Coleedde. .....covvcniannnne 1158, 7 19,11 e

s " in.

othnic and racial minorities the twin problems
of discrimination and poverty. Although this
roport concentrates on discrimination based on
ethnio origin many of the problems discussed—
including equal access to bail and counsel—are
closely related to the widespread incidence of
poverty among Mcxican Americans. Move than
one-half (52 percent) of the rural Spanish sur-
name families of the Southwest and not quite
one-third (81 percent) of Spanish surname
families living in urban areas had less than
$3,000 incomes in 1959.* Like other Jow-incomo
groups, Mexican Americans are overreprosented
in unskilled occupations ¢ and have a high inci-
dence of unamployment.* Their educational at-
tainment falls substantially below that of both
other whites and nonwhites in the Southwest.!

The poverty of Mexican Americans in the
Southwest cannot be attributed to their recent
immigrant status. About 85 percent of the per-
sons of Spanish surname in the five Southwest-
ern States were born in the United States and
more than half were native-born of native
parents. Tho Mexican American population has
grown rapidly in recent yearsand it is a younger

1 U 8, D% Rueuﬁ tars}
Mh\‘&! P lO‘LI Q1 mﬁ%

areeage looore
B e B i 0

W%“ l wnwmmr N
L bt el f e "'"‘ RS
whits were ybdwtbon perm
name Ne inoornves for w
W:‘M ' %‘5 p.lunllllutnhdg g
tadble takea 8. of 1900:
"Ef.z*f‘%t%re‘?m AR RIS
SOUTHWESTERN STATERS
Spaakh Whits Not- Noawhite
arbate Spanbh gor-
J¢
ks L2 s g g b
Asond. ... ... 1 (¥} ne ne 19
Calibornls ....... 48 M nt (%) "
Colorede....... ol 43 43 s (%] (¥
New Metleo. ... 118 u &0 1ne li l.l
Tetsd..cooinnee e s
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thMNdeﬁyﬁmmﬂmn
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group, on the average, than the Anglo
population.’

Mexican Americans nre becoming increas-
ingly urbanized. In 1960, 70 percent of the
Spanish surname population lived in cities.*
Racial discrimination and economic segrega-
tion restrict them in Jarge numbers to identi-
fiablo neighborhoods, frequently referred to as
“barrios”, within these cities.

This bare statistical outline suggests the social
context in which Mexican Americans encounter
the problems in the administration of justice
which are discussed in this report.

A capsule history

A brief historical background of the Mexican
American group is helpful in understanding the
basis for its separate ethnic identity within the
Amerizan “melting pot.” 10

The Spanish heritags of the Southwest is
older than the American Union. The culture was
Spanish and the land a Spanish colony until
Mexico gained independence in 1821, As early
a8 1338, the Spanish had set up a printing press
in Mexico City. By 1521, they had established a
university in Mexico City. By 1609, the Spanish
had left a series of missions along the California
coast, established Santa Ke, and ranged as far
north as Kansas,

There was little cohesion among the Spanish
colonies of North America. Royal power was
represented by the Viceroy in Mexico City.
Spaniards seldom brought wives or families to
the New World. In contrast to the British, who
ususlly emigrated as families, or even as com-

- munities, the Spaniards married Indian women.
Thus they created a fusion of races known as
the meatiso, the ethnic wellspring of the Mexi-
can American.

TT%e medlen age of Merican Americans ia the Bonthwest
i 1900 was 20, while the madinn age of A2g10-Americans wan
30, Helle, ¢tupre at 37,

S Agticsitural Boonsmie Report No. 112 sepre n. 3.

¢ Bee, gractally, Moote and Mittelbach : Revidentiel Seproge-
tion da 1he Urben Lenthuwtrt (U.CLA. Merican Ametican
Stedy Preject, Advante Repott No. &, 1968). This report
shews that alihough residential segregution of Mestean Amet-
foans 11 Jess serere than of Negren, it Is quite prevaleat In
sonthwestern dtien

" Bee genertlly, Malsel: They ATl Ohest Americe 170-184
U1981) : Morison and Commaget : FA¢ Oronia of 1he Amdricen
Repablic v, 1, 13-31, $78-891 (1942); MeWilllame: North
From Nerios, 28, £9-30 (1943) ; McWitRam: Brothers Under
1M BNe, 110-121; Peerige: (rev. od. 1361) Owr Spemiad
Losthsert, eha 11D & IV (1009),

Not until the 16th century, and then only in
Texas, was there any appreciable scttlement by
immigrants from the United States in terri-
tory under Mexican sovereignty. The newly in-
dependent Mexican Government offered grants
of farm and grazing land to enconrage American
settlers. Yzt by 1834 the English-speaking popu-
lation of Teuxas probably did not exceed 18,000
persons.

The Mexicans encouraged the Anglo-Ameri-
cans to settle in the Southwest. When the first
Anglo arrived, the Mexican taught him to sur-
vive in the desert, to irrigate and cultivate the
lund, to raise cattle, to use the horse, the lariat,
and the western saddle. He gave him a new vo-
cabulary—broneo, stampede, arroyo, meso,
savvy, cowboy. He gave him an architecture
suited to the climate and the land.

The very immigration of Americans into
Texas which the Mexican encouraged was their
undoing. As the American population grew,
s0 did problems between the Mexican and
American Governments, A new Mexican Con-
stitution of 1835 swept away many local rights;
the Americans joined by some Mexicans re.
volted and proclaimed the Republic of Texas.
In 1848, Texas became the 28th State of the
United States. Mexico regarded the admission
of Texas to the Union as a hostile act and the
two Nations went to war. Hostilities ended fol-
lowing the occupation of Mexico City in 1847
with the treaty of Guadalupe-Hidalgo in 1848.
Except for the territory later acquired through
The Gadsden Purchase of 1853, all Mexican ter-
ritory north of the Rio Grande was ceded to the
United States. This embraced all or parts of the
present States of Colorado, Utah, Nevada, New
Mexico, Arizona, Texas, and California.

Mexican citize:r¢ living in the area were given
the choice of returning to Mexico under n¢ pen-
alty or tax, or of remaining and becoming
American citizens automatically after 1 year fol-
lowing the ratification of the treaty. Property
rights were to be respected and protected dur-
ing the interim petiod and all righta of citizen-
ship were conferred upon those who elected to
stay.

The majority of Mexicans north of the Rio
Qrande chose American citizenship, eventhough
Mexico offered resettlement and land grants.
Condtitutional guarantees of their rights e«
United States citizens, continuing political in.

x



stability in Mexico, and a 800-year history of
settlement in the territory ceded to the United
States by Mexico were factors affecting the
decision.

Soon after the Mexican Wai the people of the
United States swept westward to the Facific.
The growth of cattle and cotton empires in
Texas and the discovery of gold in California
brought Z.nglo-Saxons into the Southwest at
such a rate that the Mexican Americans were
sonn outnumbered. Only New Mexico main-
tained a msjority of Mexican Americans for
years after becoming a United States territory.
The slower pace of American settlement in New
Mexico has been attributed, in part, to the ex-
traordinary hostility of Indian tribes there and
to the fact that New Mexico ~ontained few ap-
parent economic opportunities, The few Anglos
who settled in the territory generally stayed in
the urban areas in the southern half, intermar-
ried at the upper economic levels, and made a
pleasant and profitable accommodation with
the Mexican Americans.

In Texas, however, hostility toward Mexicans,
born of the war for Texas independence and
the Mexican War, continued. The entire arez
between the Nueces and the Rio Grande was the
scene of lawlessness and countless border raids
by Mexicans and Texans ulike. An imported
slave culture influenced Anglo attitudes. Al-
though Mexicans were not considered in as low
a category as Negroes, they were regarded as
racially inferior to Anglo-Americans.

To California, meantiine, came Anglo-Saxon
banking, land, and business practices which were
foreign to traditional Spanish ways. Ancient
land titles dating from the 16th century were
difficult to validate, and the American system
of land taxaticn, which was on an assessed value
of the land rather than the value of the produce
of tha land, all but stripped the original Cali-
fornians of their lands. Drought and the min-
ing industry helped to destroy the great rancho
cattle empires, and by the 1860's, five-sixths of
the land in sonthern California was reported to
be delinquent in tax payments. More than 40
percent of the lan? owned by the once wealthy
and irfluential Mexican families went for as
little &+ 25 cents an acre. With the decline of
economic influence, Mexican American political
power waned.

After 1930 more than 750,000 persons emi-
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grated from Mexico to the Southwestern
States.!* T'wo principal reasons are cited for this
movement. One is the political instability of
Mexico during the 1910-1920 revolution. Dur-
ing this per’ «d, many thousands came over s
refugees. The second is the fact that there has
never becn an immigration quota system for
Mexico. As ewcr nmic opportunity waxed in the
United States, or ‘wared in Mexico, traffic would
flow across the border. The rise of cotton culti-
vation in Texas, the growth of mining in Ari-
zona and agriculture in Colorado, and the rapid
expansion of the citrue and vegeteble industries
in California—all these created enormous de-
mands for cheap labor which the Anglo popu-
lation could not or would not supply.

Manpower shortages ir. two World Wars re-
doubled these demands. Mexican immigrant
laborers became the principal work force for
California agriculture. Essentially migrant,
they increasingly returned at season’s end to
Los Angeles, making it their home base. The
same pattern developed in Texas, with El Paso
and San Antonio serving as winter homes for
migratory workers.

The cotton boom spread into Arizona during
World War I, drawing substantial numbers of
Mexicans to that State. When the demand
dropped aiter 1918, some of the workers re-
turned to Mexico. But a considerable number
stayed to work in copper mines. By 1930, Mexi-
can Americans represented 25 percent of Ari-
zona’s population.!?

The displacement of Anglo tenant farm
workers by cheaper Mexican immigrant labor
fed prejudices in Texas. Mexican American chil-
dren often were sent to separate schools and
discrimination was widely practiced. Violence
against Mexican citizens and Mexican Ameri-
cans became so widespread that, in 1922, the
Secretary of State warned the Governor of
Texas that action would have to be taken to
protect Mexicans.

The Mexican American population was ex-
tremely hard hit by the nationwide depression
of the 1930’s. Traditionally ill-paid, with little
or no financial reserves, a large number were on
relief. Some welfare agencies, notably in the

1 U.8. Bureau of Census, Historlcal Statistics of The United
States, Colonlal Times To 1957, Wasb.,, D.C. (1080) Serles
C88-114

13 U.8. Bureau of Census, Abstract of the Fifteenth Census of
the United States, 84 (1938).



Los Angeles area, forcibly repatria,te(i Mexi- -

cans to get them off relief rolls. Labor unrest
was common and there were several instances
of strikes by Mexican American agricultural
workers in southern California. The us: of
violence to break up strikes and inhibit union
activity was not uncommon.

The problems of the depression yeurs were
not the exclusive burden of the Mexican Ameri-
cans. Mexican Americans undoubtedly did, to
some degree, share in the benefits of the labor
and welfare programs of the thirties such as
TVA, CCC, and AAA ; the Fair Labor Stand-
ards Act, Social Security Act, and the Wagner
Labor Act; and the majer advances in farm
and housing legislation.

At the same time, the Mexican Americans
were not singled out for special benefits or at-
tention during this period. One reason may have
been the absence of political organizations and
politically active leaders among the Mexican
Americans; another, the almost total concentra-
tion of the Mexican American population in tho
Southwestern States.

As the depression eased, some improvements
began to appear. In New Mexico, efforts were
made to better schools and health services. On a
lesser scale, similar advances were begun in Cal-
ifornia, Arizona, and Colorado.

Texas lagged behind, however. Educational
and health levels for Mexican Americans in
Texas were the lowest in the Southwest, As late
as 1043, the Mexican Government refused to
permit Mexican laborers to work in Texas be-
cause of discriminatory practices against Mexi-
can nationals and Americans of Mexican
ancestry. This led the Governor to establish a
Good Neighbor Commission ; the State legisla-
ture also adopted a resolution which, without
naming Mexican Americans, recognized them as
Caucasians and entitled them to enjoyment of
“white-only” public accommodations.!®

Mexican American relations with the major-
ity community were jarred in that same year
by the notorious “zoot suit” riots which occurred
in June in Los Angeles. Anglo sailors claimed
to have been attacked by a gang of Mexican
American youths dressed in a foppish style of
the time which affected heavily padded shoul-

13 State of Texas House Concurrent Resolution No, 105, ap-
proved May 6, 1048,

ders, wide lapels, and pegged pants—so-called
“zoot” suits. In retaliation for the alleged at-
tack, about 200 sailors, later joined by other
servicemen and by civilians, roamed the streets,
attacking Mexican Americans.

On June 13, 1943 a special committee ap-
pointed by Governor Earl Warren recom-
mended that all participants be punished,
whether zoot suiters or military; that the com-
inunity be made safe for all, regardless of race;
that no group be allowed to act as vigilantes;
and that the large number of Mexican American
youths arrested created a distorted picture, since
juvenile delinquency was lower in that group
than any other group in the community. The
committee also recommended that racial and
ethnic data be deleted from arrest information,
that the press show more cooperation, that law
enforcement agencies provide special training
for officers dealing with minority groups, that
recreational facilities in minority arveas be in-
creased, and that discriminaton in public facili-
ties be abolished.

World War II had a multiple impact on
Mexican Americans. Thousands of Mexican
American men in military service were ex-
posed to attitudes, mores, and ways of life
which differed from those of the Southwest.
After the war the G.I. bill offered Mexican
American veterans educational training oppor-
tunities which they otherwise would not have
received.

. The period since the end of World War I has
also seen the growth of political awareness and
participation by Mexican Americans. Such
organizations as the Political Association of
Spanish Organizations (PASO) in Texas;
the Mexican American Political Association
(MAPA) in California; and various branches
of the National G.I. Forum (Mexican American
veterans organization) have successfully pro-
moted the candidacy of Mexican Americans in
Texas, California, and New Mexico.

Although thess political movements have con-
tributed to progress in obtaining equal oppor-
tunity for Mexican Americans, & number of
major issues remain unresolved. Among these
is the ever-present protlem of Mexican Ameri-
can relations with law enforcement agencies,
which constitutes the basis for this report.

xill
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Chapter 1

Treatment of
Mexican Americans

Complaints of excessive and discrimina-
tory use of force

“A peace officer in making an arrest has the
right only to use that amount of force reason-
ably necessary to effect the arrest and to de-
tain the prisoner. , . . All peace officers should
remember that generally the sole purpose of
an arrest is to bring the alleged culprit before

a court of law and not for the purpose of

giving any peace officer the opportunity of

wreaking the public’s or his personal venge-
ance upon the prisoner.”?

This rule, from the Texas Law Enforcement
Officers’ “Handbook”, reflects the law of most
American jurisdictions, including Arizona,
California, Colorado, and New Mexico, the
other Southwestern States included in this
study.? Despite these official State policies, the
Commission and its staff during the course of
the present study received numerous complaints
of excessive force by law enforcement officers
against Mexican Americans. Many of the com-
plainants believed they would not have been
subjected to such treatment had they been
Anglos.

The most extreme allegations were made by
residents of small towns where, according to
many Mexican Americans, such incidents are
not unusual. Matt Gareia, a Mexican American
lawyer who has practiced for many years in San
Antonio, Texas and other cities in south and
west Texas, testified at the Commission’s San
Antonto hearing in December 1968. He related
the following incident involving a Mexican

1 Handbook for Texas Law Enforcement Oficers, prepared by
the Texas Commission on Law Enforcement Procedures (1967)
at 25,

3 8ce e.g., Aris. Rev'd, Btats,, R, Crim. Proc. 14(h) (1958):
Cal. Pen. C. §§ 835, 843 (West Cum. Supp. 1968) ; Tex. Stats.
Ann, §15.24 (1666). New Mexico and Colorado do not gpecifly
by statute that the force used shall be reasonable. However, the
courts have applied the same rule in those jurisdictions. Colo-
rado v, Hutchineon, 0 F. 275 (8th Cir. 1825) (Colorado);
Mead v. 0’Connor, 86 N. A, 170, 844 P2a 478 (1939) (New
Mexico) ; Padills v. Chavez, 62 N, M. 170, 3068 P24 1094
(1857) (New Mexlco) ; Restatement (Second) Torts § 182,

2

Q
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Aruitoxt provided by Eic:

American in south Texas which he alleged oc-
curred in that area in 1965:

. .« 8 man went to the courthouse to Inquire as to his
father's case. He was told that he was golng to be tried
at 7. So he went to find out whether or not the man
was golng to be tried at 7 a.m. or 7 p.m. And this
Inquiry was made of the justice of the peace.

When this inquiry was made, the sheriff walked in
and sald: ‘What do you want, Mexican? Of cours.
they don't call you ‘Mexican’ . . . they call you ‘Mes-
kin,’ and the man safd: ‘Well, this 18 none of your
concern,’” and they proceed to plstol-wbip him. Both
the sher!ff and the judge. The man bad a very severe
gash across hir scalp. He was beaten about the face,
and he was dragged from the court. , . . And he kept
yelling that he was golng to dle, that he was bleeding
to death,¢

Garcia testified that the victim was hospitalized
because of the injuries resulting from ths beat-
ing and that no criminal charges were filed
against him ®

Another Mexican American lawyer testifying
at the hearing stated that conditions in south
Texas have not changed during the past few
years and that law enforcement officials are
determined to suppress any attempts by Mexi-
can Americans to cuallenge abuses of their
authority:

And they think that they have a right to. They think
that laws are made for them to use as they like. And
I honestly think that these people belleve that they
have a right to expect the Mexican American to take
everything that they dish out.

And when you stand up and speak for your rights. ..
they think that youw're infringing on their rights.*

3 Mr. Garcla was asked not to digclose names and places in-
volved in thbis incident because the officlals involved were not
present to rebut the statement made about them.

¢ Hearing Before the U.8. Commission on Civil Rights,
Ban Antonio, Tez., Dec. 9-1}, 1868 at 669-70 [herelnafter
clted as San Antonlo Hearlag].

5 The Department of Jus'ice Investigated this case on the
basis of the vietim's com)ialnt. The sheriff stated that the
victim became “loud and abnsive” in the office of the justice of
the peace, celled him & coward and refused to leave, The sheril
admitted poking the victim In the stomach with his pistol. This
led to a fight in which the sheriff and the justice of the pesce
admlittedly beat the vietlm with a pistel on the head. A local
doctor confirmed that the victim suffered lacerations on the
head and that the sherif suffered cuts and brulses. The De-
partment of Justice dzcided that this case lacked prosecutive
merit because the victiny's statements were uncorzroborated.

¢ San Antonlo Uearing at 672,



Alfred Figueroa, a businessman and a life-
long resident of Blythe, California (popula-
tion about 20 percent Mexican American) told
the Commission’s California State Advisory
Committee of being beaten by the local police
in 1963.7 According to Figueroa, he was having
a soft drink in a bar when three police officers
told him to come outside to talk to them. At that
time, Figueroa said, there were many migrant
farm workers in town. Beliaving he was being
mistaken for one of them, he told the policemen
that “they were barking up the wrong tree.”
When Figueroa refused to leave tho bar, he
stated, one of the policemen said that hLe was
“just another smart Mexican,” threw him on
the floor, kicked him and handcuffed him.
Figueroa claimed that he made no move to re-
sist the arrest, yet the officers threw him in a
car and when he could not get in because of the
narrowness of the door, slugged him and kicked
him inside. By this time, according to Figueroa,
a great crowd had gathered because he was well
known in town.

He gave the following account of tha incident
to the Committee :

In the process of trying to get me in they kicked me
and kicked me and kicked me and I would get up and
I said why are you dolng this to me.. . and they would
say : ‘Get in there, you damn Mexican’ '

Figueroa was taken to jail and charged w1th
drunkenness. He was acquitted of this charge.
With great difficulty, he found a lawyer who
was willing to bring a civil action againsi the
police officers and obtained recovery against one
of the officers.®

Figueroa stated that he and his brothers have
Leen subjected to constant harassment at the
hands of the local police. According to a com-

7 Closed meeting held by the California State Advisory Com-
mittee to the U.8. Commission on Clivil Rights {p Los Angeles,
Calif. on Aug. 17, 1968, stenographic traoscript at 264-801
(herelnafter cited as Los Angeles T.).

8 Los Angeles T. at 268,

® Figueroa v. Mookey (Blythe) Riverside Buperior Ct., Apsil
18067 fury verdict for plalntif $750 (reported in Civil Liberties
Docket, Vol. XIII, 1867-1968, p. 76, publlshed by Ann F.
Ginger, Berkeley, Calitorala).

308-505 O - 70 -2

plaint filed in April 1968 by his brother, Gilbert,
against law enforcement officials of the city of
Blythe and the county of Riverside, such an
incident occurred in October 1967 in Riverside
County. The complaint *° alleges that two off-
duty Blythe plainclothesmen assaulted Gilbert
Figueroa and falsely arrested him ‘“‘because he
is a Mexican American and .. . one of the
Figueroa brothers whose opposition to police
malpractice and . . . activities in urging and
aiding Mexican Amoricans and other minority
persons to assort their rights are well known in
the Blythe area.” ** The complaint further al-
leges that two Riverside County Sheriff’s offi-
cers, who were on duty, refused to protect the
plaintiff from the Blythe plainclothesmen when
he asked them to do so and that the Blythe
Chief of Police refused to let the plaintiff lodge
a complaint against these men.'*

At the Commission’s San Antonio hearing,
Mrs. Frances Alvarez and Mrs. Margarita Con-
treras testified that on the evening of June 9,
1968, at the Pecos Memorial Hospital in Pecos,
Texas, Officer Floyd South of the Texas State
Highway Patrol struck both of them, causing
a serious head injury to Mrs. Alvarez.”® The
alleged assault arose out of an argument with
Officer South, after he had accused Mrs. Con-
treras’ i6 year-old son, who bad ben in an
automobile accident, of smoking marijuana.
According to Mrs. Alvarez, [the young man’s -
aunt] she and her husband and the boy’s parents
became very upset at this allegation and chal-

» Pigueros v. Krupp, Civil No. 68-648-AAH (C. D. Cal,
filed Apr. 22, 1968). This is a sult under 42 U.8.C. 1981, 1988,
1085-89 for violation of civil rights, assault, and false ira-
prisonment agalnat the city of Blythe and the county of River-
slde, as employers of the individual defendant police officers
and agalost responsible officlals of the city end county. The
complaint was dismizsed against all the defendants except the
{ndividual defendant Jaw enforcement officers. An appeal has
been taken from those orders. The action against 7he romaining
defendants has not yet been set for trial.

n Pigueroa v. Krupp, I18., complaint, para. 19,

8 Id,

B 8an Antonio Hesring at 686-95. Two other persons,
Mrs. Mirlam Starley, a night supervisor, and Slim Heath, the
father of & boy belng treated At the hospital that evening, were
preaent and observed part of thia incident. Id.



tenged Officer South to prove that the boy was
an addict. Officer South denied that he had made
the accusation and when the boy’s mother in-
sisted, he allegedly slapped her, hit Mr. Con-
treras, and struck Mrs. Alvarez with his fists.
Mrs. Joan Kerr, a nurse who was on dnty at the
hospital at the time of this incident, testified
at the hearing that she heard a woman scream
outside the hospital and ran out to investigate:
I saw [Officer South) hit Mra, Contreras. And Mrs.
Alvarez was bleeding profusely from her forehead . . .
the four of them were huddled together and Mr, South

. kept motioniug his bands and telling them ‘Come
on, come on, who wants to be next?' *

Officer South who testified at the heanng,‘ _

denied thet he struck Mrs. Alvarez or Mrs.
Contreras. He claimed that Mrs, Contreras, Mr.
Contreras, and Mr. Alvarez “jumped on him”
outside the hospital and that he hit Mr. Con-
treras oncein self defense. When asked how Mrs.
Alvarez received her wound, he replied that he
had “no idea.” 2*

" Allegations of unjustified use of rYorce by

police against Mexican Americans also were

voiced in interviews in major southwestern
cities. Howard Rosenberg, general counsel of
the Legal Aid Society of Denver, Colorado,
said that some Denver policemen abuse Mexican
Americans and treat them with contempt.’® As
an example, he gave the following account of the
experience of an elderly Mexican American
client: When the client’s automobile steering
wheel became loose one evening he stopped and
requested the assistance of a policeman. The
policoman pulled alongside but instead of com-
ing over to the client’s car, told him to come into

3¢ San Antonlo Hearing at 690, ‘

V14 at 709. The local grand jury, when presented with
theee facts, falled to return an indictment sgalost OfMcer
South (see discussion below, p. 45). A complaint was made to
the Department of Justice of possible violation of *8 U.8.C.
242, the principal Federal criminal statute protecting citizens
against violations of thelr civil rl:btl by law en!oreement
officers. The atatute provides that:

Whoever, under color of any law, statute, ordlnunce,
regulation or custom, willfully subjects any inhabltant of
any State . . . to the deprivation of any rights, privileges
or immnn!ties secured or protected by the Constitution or
laws of the United States, or to different punishments,
pains or penalties, on account of such Inhabitant being an
allen, or by reason of his color, or race, than are prescrided
for the punishment of citisens, shall be fined not more
tban $1,000 or {mprisoned not more than one year or

both and if death results shall be subject to lmprbonment .

for any term of yeara or for life.

At of Mar. 81, 1969, the complaint was under Investigation by

the Department of Justice.
1 Intitview with Howard Rosenberg, Oct. 16, 1967,

the police car. Wheu he client explained what
had happened, the officer said that there was
nothing wrong with the car, that the man was
just drunk. The client denied this. During the
discussion, the officer lit a cigarette and the
client asked if he could have one. “There are no
cigarettes for you, Mexican,” the officer al-
legedly replied. When the client, who was of-
fended, tried to walk away, he was arrested and
jailed. At the station, Rosenberg stated, the
client was insulted. In the jail he reportedly
was put into the “drunk tank” and received a
broken jaw from a beating administered by a
deputy sheriff.

The client was tried and convicted of drunk-
enness. His testimony and that of the arresting
officer conflicted and the judge chose to believe
the letter. Rosenberg believes the client was not
drunk and had a good case against the Denver

~ police; but the client became so discouraged by

his conviction, which he appealed unsuccess-
fully, that he was unwilling to bring s oivil ac-
tion based on his arrest and mistreatment.*

- Jesus Dominguez, a resident of Lo3s Angeles,
told a meeting of three Commissioners held
during the week of the Commission’s San An-
tonio hearing of being beaten by Los Angeles
police officers in September 1968.* Dominguez
said he went to a dance in response to a call from
his children, who had been at the dance and had
been arrested. When he asked one of the offi-
cers present how he could find his children, the
officer answered, according to Dominguez, “We
don’t have ary time for you Mexicans”, Domin-
guez then told the Commissioners: '

80 I got a littie excited and said, “‘Why you dirty no-
good cops,’ . .. And the policeman on the righthand
side, he lmmedlately got oul: and opened the door and
sald, ‘Get in’.

I sald, ‘For what? And he said, ‘Get fr". And I saidg,
‘For what? And he sald, 'You better get in or I’ll crack
your skull'."

17 Telephone Interview with Howard Rosenberg, Feb. 27,
1069, According to Rosenberg, the client filed a complaint
about his treatment with the Denver Police Department but
without any results. On Mar. 81, 1868, a Commission ataff
member Interviewed George Seaton, chief of police of Denrver,
to give him an opportunity to investigate this sncident. (Mr.
Seaton promised to write to the Commlission concerning the
Incldent. As of publication of this report, he had nol
responded.)

1 8pecial Meeting of the U.8. Commission on Civil Rights,
8u.« Antonio, Tex., Dec. 11, 1968 (hereinafter cited as San
Antonio, special meeting T.). The witnesses at this special
meeting were not under otth. .

U Ran Antonio, special meeting T. at 6.



Dominguez said that he made attempts to resist
arrest with a small iron bar he carried for pro-
tection, but was soon overpowered by several
officers, taken to a park and so severely beaten
by the officers as to require several successive
hospitalizations for his injuries.

The Department of Justice investigated this
case on the basis of the Commission’s complaint
and determined that it did not warrant Federal
prosecution, According to the FBI reports on
the investigation, the five officers who arrested
Mr. Dominguez claimed that his injuries were
the result of the force the officers had to use to
arrest him.?? Mr. Dominguez was charged with
assaulting an officer; his two trials, in June and
October 1969, resulted in a hung jury.®

Other allegations that law enforcement offi-
cers used excessive force in arresting Mexican
Americans were made to the Commission. Al-
though the law enforcement officers involved in
these alleged incidents did not show overt bias,
Mexican Americans described the incidents as
examples of what they alleged to be the com-
mon usa of excessive force by officers in making
arrests of Mexican Americans.

At the previously mentioned special meeting
of the Commissioners in San Antonio,*? for ex-
ample, Mrs, Socorro Barba, who lives in a pre-
dominantly Mexican American neighborhood
in Los Angeles, alleged that her 13 year-old son
Salvador was severely beaien by three Los
Angeles policemen in connection with an arrest
for attempted burglary on November 9, 1968.

According to Mrs. Barba, the incident oc-
curred as follows: At about 1: 30 in the morning
of November 9, an officer called to tell her that
her son had been arrested at 10: 20 the preced-
ing evening and had fallen and hurt his head.
Mrs. Barba we.t to pick up the boy, who said he
had been beaten, The officers, Mrs. Barba said,
told her that Salvador had a small cut and not
to worry. As a result, she did not believe her son
at first. On the morning after the arrest, how-
ever, the boy had to be taken to the hospital be-
cause he was bleeding profusely from his head.
At the hospital it was discovered that the boy
already had 40 stitches in his head which were

% Copy of arrest report in Department’s investigative files.
For a critique of the Investigation In this case, see chap. 4
at 30,

1 Telephone interview with Jesus Domingues, Oct. 80, 1069,

2 San Antoulo, speclal meeting T. at 2-28.

put in the previous night at the same hospital,
where the officers had taken the boy between
his arrest and their call to Mrs. Barba, Accord-
ing to her son and several other witnesses, the
stitches were required because of the beating
he received from the officers. Salvador Barba
has been charged with burglary. ’
- Mrs. Barba’s complaint, like Mr. Dominguez’
was referred to the Department of Justice. The
Department determined that Federal prose-
cution was not warranted by the evidence un-
covered by the investigation. (However in
neither case did the Department specify the
grounds on which this decision was based). The
Federal Bureau of Investigation’s reports on
the Barba case were based largely on the Los
Aungeles Police Department’s (I.A.P.D.) own
investigation of Mrs, Barba’s complaint. This
investigative report contained the statements of
several doctors who treated Salvador Barba and
were of the opinion that his injuries were not
inflicted by beatings. The L.A.P.D. investiga-
tion also contained the statements of several
witnesses named by Mrs. Barba, who told the
local police investigators {contrary to what they
reportedly told Mrs. Barba) that they did not
see or hear the incident.?s

Paul Phillips, an attorney in Albuquerque,
stated that in March of 1967 he saw from his
oftice window a policeman and a man in civilian
clothes chasing a young boy whom they had
caught in a parking lot. Phillips said that the
man in civilian clothes “dragged the kid down
and the cop jumped on his back and started
riding piggy-back on him and started to push
his head against the pavement.” 2¢ Phillips re-
ported that he was so outraged by what seemed
to be the use of excessive force that he ran down
to the street to investigate the incident. He said
he followed the arresting officer to the precinct
and complained about the officer’s treatment of
the youth. According to Phillips, the victim, a
16-year-old Mexican American accused of shop-
lifting who had tried to run away from the offi-
cers, claimed that his head had been smashed
against the pavement seven times. Phillips
stated that the youth’s family did not wish to

B Investigative files, Department of Justice. For & critique
of the Investigation in this case, see chap, 4 at 80,

% Closed meetlag of the New Mexico St te Advisory Com-
mittee to the U.8, Commission on Civil Rights in Albuquezque,
N. Mex., May 4, 1968, stenographlc tranascript at 41 (hereln-
after cited as Albuquerque 7').



pursue the matter and that the police said Phil-
lips could not have seen what had happened
from a fifth floor office window.** Police investi-
gation of Phillips’ complaint exonerated the
officer involved.**

Some of the incidents reported to the Com-
mission had resulted in death. These generally
involved resistance to arrest or an attempt to
escape from police custody. Mexican Americans
have asserted that the police officers would not
have used deadly force against an Anglo under
similar circumstances.

One such incident occurred in Stanton, Cali-
fornia. According to one of the leaders of the
local Mexican American community, two young
men en route home late one night were stopped,
questioned, and searched by a police officer. The
officer reportedly assigned no reason for his ac-
tions but said he was going to take them to jail
because they lacked identification. At that point,
it was reported, one of the young men, aged 18,
started to run away from the officer, wherupon
a cruising police car stopped and an officer who
saw the youth running fired his revolver, killing
the young man. The officer was prosecuted on a
charge of involuntary manslaughter, but the
case was dismissed after the prosecution pre-
sented its case,?”

A similar incident occurred in Alpine, Texas
in June 1968. According to reports of local
residents, a police officer was chasing Henry
Ramos, a 16-year-old Mexican American driv-
ing a car, in order to get information about his
brother. The officer, it was reported, had a repu-
tation for being rough and abusive and had
been accused in the past of harassing Ramos, his
brother, ard other Mexican Americans. The
chase ended when the boy stopped his car and

% Mr. Phillips expressed the opinion that the Albuquerque
Police Department §s unable to take care of the “miidest up-
set” in & reesoneble way. Albuquerque T, at 40. As an example
of the common use of excessive force, he cited an Incident that
occurred in 1067 which fnvolved a dispute between two
famlilies {n which two women eand the children of one of the
women were severely beaten by the police. One of the women
was part Mexican. Although Mr. Pbiliips was not sure that
her nationality played a role, an investigation of the incident
by a Subcommittee of the Commlission’s New Mexico State Ad-
visory Committee convinced the Chairman of the Committee
that there were racfal overtones ia the incident, Albuquerque
T. at 46 and ivterview with Gene Hill, Feb. 5, 1068,

» Albuquerque Journal, Apr, 19, 1807,

¥ Los Angeles T, at 802-810. The officer Involved resigned
from the force because of public pressure ({d.). A complaint
vas made to the Department of Justice and as of Mear. 81,
1960, was under investigation for possible violations of 18
U.8.C. 242. Investigative files of tbe Department of Justice.

fled on foot and the pursuing officer shot him
once—fatally. A police investigation resulted
in the filing of a charge of murder without
malice against the officer and an indictment by
the local grand jury.*®

The Commissionn heard many other allega-
tions that law enforcement officers in the South-
west use excessive force against Mexican Ameri-
cans. There were other allegations of brutality
in the cities previously mentioned—Los An-
geles,®® Denver,® and Albuquerque **—as well
a8 in other major cities—including Tucson, Ari-
zona,** San Antonio, Texas,*® E] Paso, Texag**
Austin, Texas,*® and small towns visited in the
Southwest.*

Although the Commission cannot establish
the validity of each of these complainte—this
is the function of a court—their prevalence
suggests the existence of a serious problem.
This conclusion is confirmed by the fact that
between January 1, 1965 and March 31, 1969
the Department of Justice received 256 com-
plaints of police abuse, mostly of a serious
nature, from Spanish surname persons in the
five Southwestern States.*” The conclusion also
is supported by the receipt of 174 complaints
of serious police brutality against Mexican
Americans by the American Civil Liberties
Union of Southern California during the past
2 years.*

Unequal treatment of juveniles

The Commission received many complaints
alleging discriminatory treatment of Mexican

% Interviews in Alpine, Texas, Sept. 8-18, 1068, As of Aug.
16, 1969, the case had not come to trial, Telephone conversa-
tion with Felix McGaugh, County Judge, Brewater County,
Texas,

*® Los Angeles T. at 8689, 183-130.

»Interview with James R, Carrigan, Nov, 18, 1967,

1 Atbuguerque T, at 14045,

8 Interview with Alex S8anches, Mar. 7, 1968,

# Interview with & resident who did not wish to be §dentl-
fied, Oct. 10, 1968, Other confBidential interviews shezll be
herelnafter referred to as steff interview.

% Interview with Clark Ksowiton, June 1968,

® [nterview with Marjo Obledo, Ape. 8, 1968,

% Interviews with Natividad Fuentes, Uvalde, Tex,, Apr. 12,
1968 (dlscussed In chep. 4, infra) ; Jose Val Vede Fort Sum-
ner, N, Mex,, Feb, 28, 1968; Gllbert Garcla, Roswell, N, Mex.,
Feb. 11, 1968, ’

u Commission staf review of Department of Justice investl-
gstive files, Of these complaints, 149 concerned law eaforce-
ment officials n Texas. The geographical distribution of the
rest of the complaints was as follows ;: 8 from Arizona, 44 from
California, 14 from Colorado, and 41 from New Mexico.

® Institute of Modern Legal Thought, Law Enforcement:
The Matter of Redress, a report of the American Civil Liberties
Union of Southern California (1969) at 85 (bereinafter cited
as ACLU Report).



American juveniles by law enforcement oflicers.
One of the most common was that Anglo
juvenile offenders were released without charge
to the custody of their parents, while Mexican
American youths were charged with offenses
and jailed or sent to a reformatory,

For example, a counselor for the State em-

ployment office in Roswell, New Mexico, told
the Commission’s New Mexico State Advisory
Committee:
I kpnow that when we were brought up} there were
young people in Roswell who were friends of ours and
the boys would get into minor skirmishes, breaking
up signs or something like this. They would be taken
to the police department, picked up, but they would be
released to the custody of their parents. As far as we
know, no charges were ever made against these people.
This {8 why. I think, I was very shocked when I
tecame involved {n working with these [Mexican
American] young people, especlally with my young
friends, and found that charges were made against
them, such as stealing cantaloupes out of a farmer's
fleld, curfew violations, being truant from school and
things Jike this. These would all be on record and they
all have quite extensive juvenile records.

Among the Anglo people I work with, these just aren’t
done. I don't think Anglo children are thia much better.
I think this just happens, and this {s the way it 18.*

Arthur Esquibel, the former chief of police
of Las Vegas, New Mexico told the Committee
that whan he was chief between 1962 and 1966,
local officials proposed to give two trouble-mak-
ing young gangs in his community—one
Mexican American and one Anglo—widely dif-
fering types of punishment. The community was
concerned by acts of vandalism, believed to be
the work of the Mexican American gang. Asked
to investigate, the police found that both gangs
were involved, apparently competing to see
which gang could be the most destructive. At
first Esquibel had difficulty persuading the com-
munity that there actually was an Anglo gang
in addition to the Mexican American gang. Sub-
sequently, local public officials called a meeting
of the parents and members of both gangs and
proposed that since most of the Mexican Ameri-
can boys had arrest records, charges should be
filed against them. The punishment proposed for
the Anglo boys was that they be disciplined in

» Closed meetiug of the Nev/ Mexico State Advisory Com-
mittee to the U.6. Commissior on Civil Rights in Roswell, N.
Mex. Apr. 20, 1338, stenographic transcript at 108 (herein-
after cited as Roawell T.).

i e ot SR R LR

tchool by being forbidden to play basketball for
3 weeks, - ‘

Esquibel, as chief of police, insisted that, since
all of the boys had committed the same of-
fenses, all or none should be charged. As a re-
sult, no charges were brought against any of
the gang members.*°

Mrs. Jesusita Vigil of Silver City, New

Mexico, stated that in February 1968, her 16-
year-old son was arrested for truancy and
placed in jail. The school principal and the pro-
bation officer reportedly offered the boy his
choice of going to the State reformatory, joining
the Job Corps, or leaving the State.!? Willie T.
Gonzalzs, a resident of Silver City, commented
on this incident:
They do this for Spaunish-speaking people, they give
them this kind of choices. To Anglos, it is Just a matter
of going to thelr parents and solving this between
them. ThLat is the way it's done for one group and done
differently for another.*”

It wasalleged that Mexican American parents
often are not notified when their children are
arrested. Mrs. Vigil said that after her son had
been arrested for truancy and jailed, 2 days
elapsed before she could find out where he was.*?
Mrs. Amelia Zamora, a resident of Portales,
New Mexico, claimed she was never notified
when her son was arrested and jailed for
truancy.* Carleton Crane, a former policeman,
gaid that in Portales, parents of Mexican Amer-
ican children are seldom informed that their
children have been arrested. A young Mexican
American from Portales reportedly was going
to the movies with his mother when he heard
his brother yell down from the city jail that
he had been arrested. This was the first notifi-
cation the family had of the arrest which ap-
parently had occurred a day earlier.*

Discriminatory treatment of young Mexican
Americans was alleged in other arcas of the
Southwest. Mose Trujillo, under sheriff of Den-
ver County cited the case of a young Mexican

# Albuquerque T.at 181-34.

4 Roswell T. at 82.

014, at 83,

“1d. at 31,

¢ Interview with Amella Zamora, Feb, 28, 1068.

4 Roswell T. at 133. Lack of notification may be attributable
io some areas to the view of law enforcement ofcials that
Mexican American parents do not care about their children.
Jerry Thomas, chief of police of Center, Colorado, and Richard
Walker, & local patrolman, argued that “Spanish’” parents
“spend money on 4 slx pack or a bottle of wine rather than
buy cookies for their kids.” Interview with Jerry Thomas,
Dec. 14, 1067,
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American who had just bought a BB gun and
was arrested upon leaving the store for illegal
possession of the weapon. He contrasted this
incident with another in which a young Anglo,
who had been shooting at windows with his BB
gun, was sent home by the police.® Minori
Yasut, director of the Denver Commission on
Community R-lations, said that different treat-
ment of Anglo and Mexican American youths
is common in Denver. Yasui was concerned that,
as a result of unwarranted police action against
them, many Mexican American juveniles build
up arrest records which jeopardize their em-
ployment prospects. ‘

Mike Gonsglez, an attorney in Del Rio, Texas,
stated that there was unequal treatment of
Mexican American and Anglo youths in south
Texas. According to Gonsalez, some young
Mexican Americans, recently caught breaking
into a beer distributors’ store in a small town in
Texas, were arrested and charged with burglary.
At about the same time some Anglo youths, ac-
cording to Gonsalez, also broke into a stors,
stole some beer, and held a drunken orgy which
resulted in their arrest. According to Gonsalez,
because they were the sons and daughters of
prominent Anglo members of the community,
the incidents were not reported in the local
newspapers and the young pesple were not

charged.

Other forms of discriminatory treatment

A common complaint was that Mexican
Americans are treated with less respect and less
regard for their rights than Anglos. These alle-
gations related largely to the manner and tone
of voice used by Jaw enforcement officers in ap-
proaching Mexican Americans, the treatment
by law enforcement officers of Mexican Ameri-
can traffic offenders, and the frequent stopping
of Mexican Americans on suspicion.

Lack of courtesy—A national survey of
police-community relations prepared by Michi-

“ Interview with Mose Trujillo, Nov. 18, 1867,

7 Taterview with Minorl Yasul, Oct. 16, 1887. Interviews
with Peter Mirelez, Nov. 14, 1967, and Dennis Santistevan,
Dee. 11, 1987,

4 Interview with Mike Gonsaler, Dec. 8, 1968. Also, San
Antonlo Hearlng at 667-68. Mr. Gonsales heard about
this case from & Mexican Americen deputy sheriff in the town
who did not wish to be jdentified, Many of the compinints
regarding the use of excessive force, such as those described
above, iInvolved juveniles as victime. There were also numerous

complaints from juveniles about being stopped by the police on
“susplcion’’ (see below, pp. 10-11),

gan State University for the President’s Com-
mission on Law Enforcement uncovered
widespread complaints by both Spanish and
black Americans in every city surveyed con-
cerning verbal abuse, discourtesy, and the use of
“trigger” words.”® In the course of this study,
the Commission also heard many reports that
police treat Mexican Americans rudely and
disrespectfully.

Participants in a meeting at the North Side
Action Center in Denver at which a Commis-
sion staff member was present, stated that law
enforcement officers commonly indulged in
verbal abuse of Mexican Americans by insult
and threats. Such treatment often has the effect
of escalating a minor incident into an argument
between a policeman and Mexican American,
resulting in an arrest, a proliferation of
charges, and, at times, violence.®

Rev. Charles R. White, program director of a

settlement house in a Mexican American neigh-
borhood in Los Angeles, compared police en-
forcement of the curfew around the settlement
house and his recollection of police action at
curfew hour in his own [Anglo] community.®
According to Reverend White, if Mexican
American youths are standing on the sidewalks
near the settlement house at 9:30 to 10 o'clock,
the police stop, tell them in forceful terms to
leave, and threaten them with arrest if they do
not clear the street by 11 o'clock. Reverend
White’s own recollection of police enforcement
. £ the curfew in his youth was quite different.
Now, my experience growing up in an Anglo commu-
nity is that when it got close to curfew hour, they would
come by and they would kind of motion out of thelr
windshleld, you know, and you knew what that small
motion meant.”
He added that young people in East Los An-
geles were afraid to hold a dance at his settle-
ment house for fear the police would break it
up and arrest them.®

Mexican Americans also suffer dispropor-
tionately from the tendency of police to be less
courteous to poor people than to those in higher

® Galvin and Radelet: 4 XNatienal Survey o] Police and
Community Relatfons (1967) a report prepared for the Pres!-
dent’'s Commission on i.aw Enforcement and The Administra-
tion of Justice under a gruint to Michigan State University.

% Group interview, Nov. 14, 1987.

flLos Angeles, Calif, Muni~{pal Code § 45.038 requires
young people under 17 to be off the streets by 10 p.ro.

8 Los Angeles T, at 30-31.

8 Los Angeles T, at 32,
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economio brackets.®* Ray Anaya, sheriff of
Carlsbad, New Mexico, told the New Mexico
State Advisory Committee that a double stand-
ard exists in his jurisdiction:

For tnstance, an officer goes [to] a house of & man who
has a long police record, knocks on the door, the wife
opens the door, and he goes in the house. If that were
in another place in town, Riverside Drive, I am sure it
would not happen because Riverside Drive in Carlsbad
1s consldered the higher class section. This happens fn
the south part of town, where the Bpanish American
and colored people live and some Anglos,™

A report on San Diego’s police-community
relations, prepared by the University of Califor-
nia, quotes a resident of San Diego as saying
thut in the predominantly Negro and Spanish
American areas of town :

It a policeman knocks on a door and recelves no im-
mediate response, even though he may hear someone
inside, he would kick the door down and enter. Yet
police officers In La Jolla [a predominantly Anglo
community {n S8an Diego County] go to the back door
when they are on official business.™

In San Antonio, Mexican American youths
complained that some officers address them as
“Pachuco” or say ‘“Hey, punk, come here”, and
that they are arrested if they protest.’” One
young man said, “There is always something
they can stick you with if they want.” ** Some

M Los Angeles T. at 163,

% Roswell T. st 150.

# Lobman and Misner: The Police and the OTommeunity
(1988) Vol, 1, A report prepared for the President’s Commis-
sion on Law Enforcement and the Administration of Justice
under a grant to the Unlversity of Callfornla (Berkeley) at
82 (berelnafter cited as the Lohman report).

51 Interview with six young men who did not wish to be
identifled, because of their fear of the police, Dec, 10, 1968,
A Mexican American from San Jose, Callf. also suggested
that policemen provoke deflant bebavior leading to arrests:

The questions are such that they want you to defy them
«.s o« As 2 result, they are sble to charge you with
realsting [srrest] and even attack you.
Interviews conducted by the University of California’s Western
Center on Law and Poverty for its study ‘‘Bentencing of
Mexican Americans” (1969), prepared for the Commisslon
under contract, unpublished manuscript st 163 (herelnafter
clted as Western Center S8tudy).

% Id, Councilman Thomas Bradley of Los Angeles, a former
police lleutenant, commented on the large number of ‘false
arrests” in Negro and Mexican American areas, where the
only charge is resisting arrest or assaulting an officer :

. + « this happens, I would say almost entirely because
somebody reeists the abuse of an officer or demands to
know why the oficer Is stopping the person or speaking
out, In ini2rference, and saying, 'I know my constitutional
rights I' Well, that's the worst mistake they can make,
This drings about some kind of reaction when they are
being arreated, and if tbey resist in any way: they then
charge battery against the ofiicers. . . . Los Angeles T.
at 168,

Bee also, Task Force Report: The Police, The Prestdent's
Commission on Law Enforcement and Administestion of
Justice (1967) ot 179-80; Chevigny, Police Power (1988).

Aruitoxt provided by Eic:
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Mexican American high school students in San
Antonio alleged that while they are on their
way home from school, officers tell them to tuck
in their shirt tails and to stop wearing pointed
shoes.®? ‘ : '

Mr. Rosenberg, of the Denver Legal Aid
Society, reported that g young Mexican Ameri-
can was stopped by a Denver policeman as he
was escorting a blonde Anglo girl home from
a party. The girl was driving, Mr. Rosenberg
stated, and the officer told her she was speeding.
The policeman then asked her escort : “Mexican,
what are you doing with a white womanf”
and arrested him. The young man was charged
with four traffic violations which were dismissed
in court since he was not driving the car. Ac-
cording to Mr. Rosenberg, the officer called the
girl’s mother to tell her that her daughter was
out with a “Mexican”,*

Inequalities in treatment of traffic viola-
tions—Several persons, including some law en-
forcement officials, charged that Mexican
Americans are treated more severely than
Anglos for traffic violations, Such allegations
were received from residents of Arizona, New
Mexico, California, and Colorado.

The chief of police of Tucson, Arizona re-
ported that Anglo police recruits who had just
completed training duty with regular officers
ohserved that “a Mexican American was much
more likely to the ticketed for a traffic violation
than an Anglo.” ¢t The chief stated that he be-
lieved these observations (o be accurate and was
endeavoring to correct the situation. As of
March 1968, traffic tickets in Tucson allegedly
carried racial designations. These included “M”
for Mexican until a protest was made by a
Mexican American city councilman, resulting
in the inclusion of Mexican Americans in the
group labeled “Caucasian.” ¢

Other such observations came from Philip
Flores, a high school student in Las Cruces, New
Mexico, who said that many Mexican American
youths believe the police are more severe with
them than with others in connection with motor

® Interview with Roy Valdes and group of young men from
West 8an Antonlo, Dec. 10, 1968,

® Interview with Howard Rosenberg, Oct. 16, 1967,

o Interview with Bernard L. Germine, Mar, 6, 1068,

o Interview with Hector Morales, Mar. 6, 1968, Mr. Morales
was continuing his efforts to eliminate all racisl designations
from traffic tickets, but at the time of this Interview he had
not yet sncceeded. ’
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vehicle offenses ** and from Don Sosa, Jr.,a law-
yer in Las Cruces, who agreed.*
Several persons reported harassment of Mexi-
can Americans by the police under the pretext
of automobile safety checks, The Lohman report
gives a first-hand account of an incident in San
Diego in which a young Mexican American
was stopped and questioned at length for having
a loose tail-light connection on his aut. mobile.
The person who saw this concluded that “the
cop was just looking for the boy to do some-
thing or say something so he could lay him
out”.®s A resident of Albuquerque said that in
1967 his 18-year-old son was stopped by the po-
lice, searched, and checked for needle marks
without any apparent reason. When the young
man asked the officers why he was being stopped,
they reportedly said that he had a defective
plastic cover on his automobile license plate.®
A resident of Albuquerque reported that the
police, after arresting & drunk who had injured
a policeman in a Mexican American area, set up
& retaliatory roadblock and proceeded to give
out tickets for the slightest infraction.®” A law
student. in Denver said that on Saturday nights
police cars were stationed outside a Mexican
American dance hall (where fights occasionally
had erupted) and the police ticketed all cars
leaving the area for the most minor violations.*s
Frequency of arrests for “investigation”
and “stop and frisk” practices in Mexican
American neighborhoods—Many complaints
were heard—some from law enforcement offi-
cials—concerning the frequency of arrest on
“suspicion” or “for investigation” and of drag-
net “stop and frisk” practices in Mexican Amer-
ican neighborhoods.®
o Interview with Philip Flores, Feb. 7, 1968,
8 Intervlew with Dan Sosa, Jr., Feb, 26, 1968,
S Lohman report at 83,
o Staff Interview.
¢ Interview with 8am Romero, Apr. 24, 1838,
® Interview with Vincent Franco, Oct. 18, 1987,
® The Colorado Commission on Spanish Surnamed Citizens
in its Report to the General Assembly on “The Status of
Spanlsd Surnamed Citlzens In Colorado’, prepared In 1947,
at 80-93 stated that:
... It 18 commonly believed, and nowhere convincingly
refuted, that police survelllance is much more extensive in
the residential areas of the lower economic class. There
may be sound reasons for this . . . but for whatever the
reason, frequency of patrols {n these areas {s bound to
apprehend a greater proportion of those groups who live
In these areas , . , .

The tendency to stop and question and accuse Is often greater

among law enforcement officers when they are working in
economically deprived areas,
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Aruitoxt provided by Eic:

According to Jess Cuellar, a probation officer
in Phoenix, Arizona and a former policeman in
that city, Mexican Americans living in South
Phoenix, a predominantly Mexican American
area, will be picked up for questioning by tiie
police, sooner or later, even though they may
have no police record.” Henry Trujillo of Ala-
mosa, Colorado reported that until he com-
plained about the practice, the State highway
patrol would stop all Mexican Americans leav-
ing Lariat, Colorado {a predominantly Mexican
American town adjoining Alamosa] on the way
to work and search many of their cars. Trujillo,
an investigator for the district attorney’s office,
reported that he discovered the practice because
his wife was stopped by a highway patrol officer.
Trujillo said that when his wife asked the
patrolman what he was doing, he replied : “Just
checking cars”.™

Such police practices particularly affect
youths. In a study based on interviews with
youths in Los Angeles in 1966, one author said:

. . whether engaged in [delirquent] activities or not,
whether members of detinquent gangs or not, Mexlcan
Anerican boys in general perceive getting into trouble
with the police as a natural state of affairs aud staying
out of trouble as a stroke of fortune.”

One of the most ambitious young men inter-
viewed for the study, the president of his high
school graduating class, said:

Mostly everybody gets in conflict with the police once
in a8 while, whether it 1s a parking ticke? whetrer it
is being nrrested for drunk driving, for narcotics, or
something else. . . . I got intu trouble once. It was
right after the school dance. . . . I was going home and
I think it was about four blocks from the dance that
they pulled me over, a police car pulled us over and
pulled guus on us. They opened my eyes and wanted
to know whether I was on dope. I wanted to know what
I did. They just sald that there was a report of some
activity, that some Mexican boys were taking dope,
that there was a cholo party. So they opened my eyes
and everrthing, rolled up my sleeve, whether I was
taking dope. Then they said that I was OK and let
me go. But they had no reason for stopping me”

Many Mexican American juveniles com-
plained that law enforcement officials fre-

™ Interview with Jess Cuellar, Feb, 27, 19688,

One Mexican American interviewed in connection with the
Lohman report sald *. ., , Just because your face is brown
and ycu are wearing tennis shoes, you are subject to arrest
whenever a 'Mexican' commits a crime.” Lohman report at 86,

N Inferview with Henry Trujiilo, Dec. 183, 1967.

3 Cella Heller: Mezican American Yowuth: Forgotten Youth
at the Crossroads (1966), at 63,

1]d. at 63-64.



quently stop, question, and frisk them regard-
less of whether there are grounds to suspect
them of having committed an offense. Young
people in San Antonio claim they are often
stopped and questioned by police officers, par-
ticularly at night.*

Harassment of narcotics addicts in MexI-
can American communities—The Commission
heard charges that police in Denver and Albu-
querque harassed narcotics addicts in Mexican
American neighborhoods. Although it is not
clear that ethnic discrimination is involved, this
appears to be a situation which affects Mexican
Americans to a greater extent than others in
these cities since Mexican Americans consti.
tute a disproportionately high percentage of the
addicts.”

Marshall Quiat, a Denver attorney, claimed
that the police hold persons suspected of using
or possessing narcotics for up to 5 days without
bringing any charges in the hope of getting con-
fessions from them. Quiat said that there is no
law authorizing such arrests in Denver. He
thought that the police generally treated Mexi-
can Americans worse than they treated
Anglos.t*

A former narcotics addict stated that it is
common for policemen in Albuquerque to arrest
persons for “investigation” without bringing
any charges against them. He has been held
several times for investigation, “sometimes 2 or
3 hours, sometimes 2 or 3 days"." A probation
officer in Albuquerque said that former addicts
are picked up at random just becsuse they are
recognized by an officer and in most cases are
released without charge.'*

On April 24, 1968, a Mexican American resi-
dent of Albuquerque with a long record of nar-
cotics arrests was driving his car en route to an
interview with a Commission staff member and
allegedly was stopped by a sheriff’s deputy who
began to search his car. According to the man,
when he asked whether the officer had a searen

™ iaterviews with Roy Valdes, Oct. 10 and 30, 1964,

S In Alduquerque, a Feders] probation oficer xaid that most
of the addicts onder his tupervidon were Mestcan Ameticany.
Albuquerqee T. st 137, In Denver, 0 percent of perconn
artested fot drag offenres were either Negroes or Mesican
Americans. Meeting, Police tastitste, Ft. Colilan, Cole,
Nov. 18, 1981,

» Jateeciew with Marsdaod Qulat, Oct. 1R 1967,

" Alhuquerque T. at 104,

 Interview with Wiljism Cooper, Feb. £9, 1968,

warrant, the officer pointed his pistol at his
temple and said: “This is all the warrant I
need.” '* At the interview the man stated that
when his 4-year-old son, who was in the car,
began to cry, the officer put his pisto]l away.*®

At the Albuquerque meeting of the New
Mexico State Advisory Committee it was al-
leged that police treatment of narcotics addicts
was o factor in their inability to escape
from a pattern of unemployment and criminal-
ity. A Federal probation officer in Albuquerque,
stated :

This 1s an every day occurrence to be stopped and
booked . . . itisa continued cycle. . . .

If an addict on his caseload is unemployed, he
said, the police will assume that he is stealing to
provide for the cost of his addiction and will
stop him when they see him and try to get in-
formation about his activities; if he refuses to
cooperate, they charge him with vagrancy.

. This would involre the calling of & wrecker for
hls car. and then it would alweys cost him $10, $18 or
$20 to redeem the car. They would book him for a mat-
ter of a day or two or three, and he would bave to
post « bond. Meantime, he has o borrow money from
2nothe. addict or a relative, borrow enough for the
bond and the car, not being employed. That night be
goes out and steals and robs & couple of color TV

™ Staff Interview.

® The fourth amendmeat to the Cosstitution protects fn-
dividuals sgalnst unressonable searches and telzures:

The right of the people to be secure In thelr persons,
houses, papers snd ellects, sgalnst unreasonable seatches
tnd seitures, shall 2ot be violated, and Do Warrasts
thall {zeue but upon probable caure suppotted by oath
or afirmation, and patticularly descriding the place to be
searcded. and the Pereons or thingt 1o be selzed.

The Supreme Court has held that an oficer may atrest a per-
son withorit a warrant If he bas probable casse to dellere that
a crime has been committed, 1s ia the process of belag com.
mitted or is about to be commliited. Terry ¢. Ohle, 392 1.8 §,
9 (31968) aad cares cited, If an arrest o valld, & warrantiess
search of the person and of the area uader bia Immediate
control do not tlolste the fourlh atrepdment. U8 ¢ Rebing-
wifs, 330 U.8. 84 (1950); CAimtl ¢, Celifornie, 393 US. 18
(1969).

Recent decitions of the Bapreme Court have covcivded that
~stop and frisk™ practices by oficers are sabject to regulation
undet the smendment. Ferry . Ohie, 392 UK 1, 20 (106Y);
Sibron ¢. Now Fork, 392 U8 40, 62 (1968). Probable caunre fot
atrest Is not tequited (o validate an lavertigative stop and
attendant frisk. In Ferry, the court held that an officer, after
watching reveral mes for an extended petiod of time paoe back
and forih 1r frost of a rtore window, pasxing 1@ state at it
roughly 24 times had a reasoesble ground to ruspect that
whea they entered the stote, it wos te commit a tobbery. He
also had reason to belleve that they were armed. Stopping
them and patting down their outer clothing wos & reasenadle
search, the court keld, (and wespons found dwmifag the pearch
counstituted admissidle evidence). In contrast, ia Bidrow, an
oficer who taw a mas talkiag to kaowa sddicta, but &id et
overhear thelr conversatioa had »e reasonsble grounds to stop
bim and rearch his pockets
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sets or something to eell po he can pay off the bonds-
man and the car. This happens in & matter of 4 montb,
two or three times to this addict. . . . Of course, they
don’t feel they are getting a fair shake ... They
can't Xeep up so they continually stesl and they ate
pressured to steal even more by the way they are
treated by the police.™

Several Federal probation officers in Albu-
querque complained that the local police make
it very difficult for addicte on probation or
parole to find and keep jobs. Often, the proba-
tion officers stated, when an addict does find &
job the police contact the employer and tell him
sbout the addict’s eriminal record. Alterna-
tively they arrest the parolee for investigation
and detain him for s few days, causing the
paroles to miss several days of work and his
employer to fire him.*

One of the probation officers stated that while
on parole s Mexican American addict under his
supervision got a job on & ranch in the north-
eastern part of Mexico. Upon learning of this,
an officer in the Bernalillo County Sherift’s Of-
fice on his own initiative wrote to the parolee's
employer stating that the parolee was a notori-
ous addict and thief and should not be trusted
with the employer's property. The employer
contacted the probation officer, who persuaded
him not to fire the parolee.**

Inadequate police protection

In rural areas, Commission staff members
were told, Mexican Americans, especially mi.
grant workers, found it difficult to obtain police
protection when they needed ¥.* In urban
areas, Mexican Americans complained about
the attitude of offivers assigned to protect them
rather than about the number of officers avail-
able in Mexican American nelghborhoods®

In connection with e study of sentencing done
under contract to the Commission, the Weetern
Center on Law and Poverty at the School of
Law of ths University of Southern California
oonducted interviews with Mexican Americans
with respect to the administration of justice in

" AReqergee T. at 14448,
2 Jaterview with probitien oficers In Albequerqee, N, Mes.

ob &, 1088

® ADeqeergee T, ot 14048,

B faterviews with Pete Mireles, Nov, 14, 1987, and Deandt
Sastieteran, Dee. 11, 1981,

A Iaterviews witd Visceat Franee, (Deaver) Oct. 18, 198?
and with Roy Valdes, (Ban Aatente), Oct. 10 and Oct. 30, 1948,

California.'* Those interviewed were asked
whether the police tended to “ignore the safety”
of Mexican Americans. Of those who had an
opinion on this subject, 44 replied that the po-
lice were not concerned with providing Mexican
Americans adequate protection, while five saw
no difference in their treatment of Mexican
Americans and others® One person said:
“They’re only there to protect the property
owned by other non-Mexican Americans.”
Another added: “Their natural process of
animal treatment toward the Mexican American
is such that if he staggers on the street it is be-
cause of narcotics, but when an Anglo staggers,
they call a doctor ... '™

A poverty program administrator in San
Jose said:
On the West 8ide in San Jose, the pollce say: ‘We are
bere to prodect the rights of the ivdividoal’ On the
Past 8ide, howerer, they say: ‘We're here to enforce
the law.’ They bave a double standard: to them, it's
us versus them W

There is evidence that this double standard
han significant impact in alienating Mexican
Araericans from the police. A Mexican Ameri-
can resideat of Los Angeles said :
People 80 nit eee the police a9 protectors. They prefer
to seek a relative’s help rather than risk sn officer’s
swspiclona™

A national survey of police-community rels-
tions prepared for a task force of the Presi.
dent's Commission on Law Enforcement and
the Administration of Justice found that
“Latin Americans slso tend to look upon the
police a» enemies who protect only the white
power structure.”

Carleton Crane, teacher of anthropology in
eastern New Mexico and a former law enforce-
ment officer, studied Mesican American atti-

m Weetern Conter Btody at 137 ¢ 209, Bereaty-fonr later
views were conducted—38 In Loo Lageles Coanty, 13 In 8an
Jooe, 404 (hree In Fresas. 1o order to get o comparative view,
4 MNezlean Americans were laterviewsd 60 well 80 four Mack
peroons and iz Angioa Thirtydeven of thoes laterviewed
wers pervond sueh 44 lawrers, cosrt oficiale, or adminletrators
whe conld have beed 2apt *ad to Bave conterndd Lhemtelred
professionilly with the prodiems of Mericas Americans. THe
ather Peroead interviewed were stodentls or working people.

14 ot 14788,

® 14 at 141,

®14 at 138

" 14 at 100

Rl at 188

A Fork Pores Report: The Podice, 2upre b. §9 at 140, Bome
Tocal yurvers prepired for Task Force covered Ssathwrstenn
cttes.



tudes toward the police in Portales, New Mex-
ico and in Los Angeles, as a part of his doctoral
dissertation in anthropology. When the wind-
shield and headlights on Crane's car wers
smashed while he was attending a Mexican
American dance in Portales, his friends in the
Mexican American community punished the of-
fenders by ostracizing them from the com-
munity for a period of time. There was no
thought of calling the local police. Mr. Crane
remarked that this was typical:

This 8 more the wway thiogs are handled, rather than
through the legal structure of the community. They feel
the legal structure is an Anglo structure, not a Spanish
American structure. There {5 a lack of confidence in the
lawa™

® Rosweli T, at 140.

Summary

In the five Southwestern States which were
the subject of this study, the Commission heard
frequent allegations that law enforcement offi-

" cers diseriminated against Mexican Americans.

Such discrimination includes more frequent use
of excessive force against Mexican Americans
than against Anglos, discriminatory treatment
of juveniles, and harassment and discourteous
treatment toward Mexican Americans in gen-
eral, Comp'rints also were heard that police pro-
tection in Mexican American neighborhoods was
less adequate than in other areas. The Commis-
sion’s investigations showed that belief in law
enforcement prejudice is widespread and is in-
dicative of a serious problem of police-
community relations between the police and
Mexican Americans in the Southwest,
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Chapter 2

Interference with
Mexican American
Organizational Efforts

The "‘Tierra Amarilla’ raid

Law enforcement officials reportedly sought
to prevent political organization of Mexican
Americans in northern New Mexico in a series
of incidents culminating in the so-called “Tierra
Amarilla” raid in June 1967.!

The Alianza Federal de Mercedes, known as
the “Alianza”, is an organization of Mexican
Americans in New Mexico under the leadership
of Reies Lopez Tijerina. Its stated goal is to im-
prove the status of Mexican Americans in the
Southwest.?

On June 8, 1967, an Alianza meeting was to
be held in the town of Coyote, in the northern
New Mexico county of Rio Arriba. A number
of Mexican Americans have charged that Al-
fonso Sanchez, then the district attorney for the
First Judicial District of New Mexico (which
includes Rio Arriba County), and other law
enforcement officials used their powers to dis-
courage and intimidate Alianza members who

L The action of tde law enforcement oficials In this matter
was the subject of a suit under 42 U.B.C. 1083 and 1088
agatast the chiel of the New Mezico State Police, the com-
madder of the New Mezico Natlonal Guatrd, » district atlorney
of New Mexico and Individaal policemen, alleglng violations of
the privileges and Immuaities of citicens of the United Stater.
Veolder v. Block, Civ. No. 1242 (D.C. N. Mex. fAled Asg. 28,
1987). On Jaly 12, 1089, a Feders] fury found for the deferd-
ants escept for ove of the 13 platatifs who recovered §3,000
againrt foar 1ndividual policemen who arrested him lilegally
after he refused s permisdon for a pearch of his hoare.
Albuquerque Journal, July 13 1989, at A § 2a2d 5. The Com.
mission obtalned laformation adost the matier from two
meetiags held by the New Metico State Adrisory Commitlee
1a Atbuguerque 1a Jane of 1967 and {n May 1968, The Federal
Barean of latertigation also condacted an favestigation, at
the request of Represeatative Joseph Resnlck and the late
Reantor Rodett . Keanedy. The FBI's files oa this fncldeat
hare been made avafladle to the Commission. The acconnt
given here 1s Msed on these soutces, as well as oa afidarite
swota by the plalatifs la Feldes v. Black and otbets latolved
1a tho Incident.

£ The Alanza has coughi to regatn for the Mexican American
population of New Meatco land which was beld by the Spanirh
settlers of New Menleo befote the Angle immigration fate the
aresn. For a peneral Matery of the Aliania, 2ee "The New
Mezlean Land War™ 37 Clatk Koewlten 1a The Natica, Juae
171988 Nodokorv, “Reflections oa the AMansa.” The New
Mexico Quarterly, Winter 1988 at 343; Nadokov, Tijerine
and 1he Courthoste Rald (1909),
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planned to attend the meeting.* On June 2, 1867
Sanchez, in a radio broadcast, announced that
since the participants were planning to take
property by force, criminal charges of unlawful
ssezmbly would be filed against all persons at-
tending the Alianza meeting and that the
penalty for this offense was 8 months in jail.
Sanchez also said that extortion charges carry-
ing & penalty of b years of imprisonment would
be filed against all who participated in “taking
over private land” (presumably a reference to
the Alianza’s interest in asserting Mexican
American claims to land owned by Spanish
settlers and their descendants in the past). He
urged listeners not to attend the Coyote
meeting.! Meanwlile, sheriffs’ deputies and the
police were stopping cars on the highways lead-
ing to Coyote and handing out a notice similar
in substance to Sanchez’ radio statement.*

On June 2 and 8, Sanchez allegedly ordered
the arrest wf 11 officers of the Alianza. O
warrants we e outstanding against some of these
persons; but no warrants or grounds for arrest
seem to have existed against others.*

1 Complalat, Faldes ©. Black, supra n. 1; U.8 Commirsion
on Cirdl Rights otaf Beld report, Sept. 14, 1067,

1 Knowitor, smpre a. 2; Commissdon staff report, /4.

5 The test of tbe notlce was:

NOTICE TO ALL FOLLOWERS OF REIES LOPER

TIJERINA

1. All persons participating fa any uslawfel assemdly
anywhere for the parpose of planning to take property
of amother by fotce withont legal procers will be
chargd with the crime of salawfal aseemdly pashih.
able b5 ap to 213 () mosths ta Jail and $100.00 fine.

2. All pervons partidpating ta takiag by force and thrests
any property of another withost his consent or without
legal process will likewise be chargsd with the erime
of extortion puaishabdle by wp to ten (10) years fu the
penitentiary and $5.000 Sae.

TAKISO PROPERTY OF ANOTHER BY FORCE I8

THE COMMUNIST WAY, TOU ARE REING NIALEAD.

{R%¢) PLBASE RETURN HOMB.

GIYEN TO ADDRESS .

1 Zamuel Renevides and Juan Rndre Valdea were allegedly
atrerted without warrants on the charge of walawtal assemMy.
Plalatfs complatat 1n Faddez ¢, Bleck. Fellz Martines, a0
oficer of the Allanza, toMd the New Mezlco Btate Advivory
Committes that be was arrested on Jure 3 and charged with
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Some of the Alianza leaders who were ar-
rested were taken to the courthouse in Tierra
Amarilla for arraignment. News of the arrests
spread and a group of armed Mexican Ameri-
cans attempted what they described as a “citi-
zens' arrest” of District Attorney Sanchez on
June 5 at the courthouse to prevent further
arrests. Violence resulted, the precise origins of
which are unclear. Two law enforcement of-
ficers were wounded and the invaders fled,
reportedly taking two other law enforcement
officials with them as Lostages.!

Meanwhile, for several days Mexican Ameri-
cans in large numbers had been traveling to the
Coyote meeting from all parts of New Mexico.
They gathered on picnic grounds in Canjilon
and proceeded to camp and prepare for the
meeting. On June 8, soon after the shooting in
Tierra Amarills, atmed sheriffs’ deputies, State
policemen, and National Guardsmen surrounded
the picnic grounds in Canjilon where the
Alianza meeting was to be conducted and re-
portedly kept men, women, and children in the
picnic grounds by force for more than 24 hours
without adequate shelter or drinking water. Ac-

consplesey ; tast he was pot arraigned, and that he speat 13
days [a fafl without belog brought before a court or a Judge.
Jore Martines, aged 12, told the Committee that be was
arrested without a wartant on Juane 2, 1087 at 8 pmw,
sliegediy becante he was oa Nallonal Park land withoat
anthorieation. He Is convinced that he was arrested decanse he
had attesded a2 meeting of Mextcan Americans Ia Tierra
Amarilla and becaare De had been elected an ofkcer of the
Alisasa, He speat § day0 fa Jall. No tharges were fled agalnst
hm, Albuquerque T, at 283-84, 2817,

tA Sadbcommittee of the New Mezico State Advisory Com.
mittee sppolated to Inquire 1ato the eveats at Tietras Ama-
rilla concluded: “It seema ., . . that by the callena treat.
medt of these people 0a Friday, Ratardayg, and Sunday, Jane 2,
3. and 4, the hotridle events of June §td, 1067, at the contrl-
boese al Tierra Amarilla were made porsible. Appatently, thele
patience was sotely tried and they andoubiedly felt that Ihelr
entite canve was hopeless avd would be made 2o permantatly
hrough the sertes of srrests they regarded 99 anjastified oad
which were fatended oaly to harats and persecete them™.
(State Advisoty Sebcommittee Regott, Jaly 10, 1987, at &)
Tijerina war acquitted of Xidaapping charges stemmiag from
this Incldeat. Other 1ndiciments agalnst TUerina 204 otheny
lavolved 1a the rald are still outstasdiag. Los Angeles Times,
Dec. 15, 1968, at & §; Deaver Post, Dec, 14, 1988 at ).

RIC

Aruitoxt provided by Eic:

cording to reports, there was no indication that
more than & few of these people might have been
involved in the shooting at Tierra Amarilla or
even have known about it.*

In September 1967, Conimission staff mem-
bers obtained sworn affidavits from a number of
persons who attended the picnic at Canjilon
describing their experience with the law en.
forcement officiala® A married couple gave the
following account:

On June B, we were on our way to a barbeque which
was laking place in Canjllon. There was also to be a
meeting with the barbeque. At the barbeque, approxi.
mately about 5 p.m. the State police came and asked
us to come out into the open and we were told to alt
on the floor which at the time was completely muddy
and we did so®

According to these participants, about 80
armed State policemen surrounded them until
they were allowed to return to the picnic place
at night, where they found that all their food,
left unattended, had burned and there was no
food or water to be had. Their account con-
tinued:

+ « + by this time there were approximately 450 Na.
tional Quard guarding us . . . we were seatched and
during this time we coaldn't go to the restroom and
my wife was threatened by a State policeman that he
would shoot her if sthe went to pick up a little chlid
from the house near the camping aite. We were not
allowed to go to the outhouse if we were not accom-
panied by a guard. We were released at the end ot the
24 houra"

! Sabcommittee Report, 14, According to a newspaper tepott
of the testimoay prereated 1n the case of Valder ¢. Block,
law enforcement oficlals had some caate te belleve that at
leart some of the persons lavolved 1a the courthonse rald
wete Intermingled among the plealekers at Canjilos. This fact
would mot give them praobadie cawpe te Lold all participaats
18 the neetiag for more than belel questioning. Gitdert v. UR,
338 DR 922 (1988) ; Terry r. Ohis, 392 DA | (1988).

*Bome of these tame participaata were lnterviewed by the
FBI and appetted ot the Rpeciat Meeting of the Rtate Advisory
Committee. They told Meatical stories 1a each cane.

W Rwora statement of Mr. and Nrs, Joe W, Padilla, Sept, 6,
1961,

nJrg.
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Another man who attended the meeting at Can-
jilon stated:

At approximately 5:30 p.m., about 12 State policemen
arrived, or at least there were about six or seven State
policemen and about five other civillan officers. They
held us with rifles behind our back and made us sit
down, while questioning us."

They were then taken back to the picnic

grounds. At one point this man said, he and his
son, who was extremely frightened, were kept
in a paddy wagon for 45 minutes, then released
back to the picnic area.
‘They kept me and my 5-year-0ld son there until 6 p.m.
the next day and we didn’t have any drinking water or
for cooking, 50 we had to drink water from a dirty
water hole cause they wouldn't let us move. On
June 6th, they let us come home at about 6 p.m. When
I relurned home that day, my boss had seen my plcture
on TV or In the news. He called me a ¢riminal and sald
we were criminals and he fired me from my job. My
son still Is very scared and he cries every time he sees
a policeman®

Commission staff members interviewed rep-
resentatives of the New Mexico State Police and
the State attorrey general’s offica in connec-
tion with these events, Theso men denied that
any civil vights violations had taken place. Dis-
trict Attorney Sanches said that the picnickers
at Canjilon were placed in protective custody to
prevent violence between the State police and
the Alianza.** This fear of violence at Canjilon
seems to have been based 0 the view of these
officials that the Alianza was planning to wage
guerilla warfare in northern New Mexico. They
claimed that none of the Alianza leaders, except
Felix Martinez, was a native of New Mexico
and that outsiders had stirred up northern New
Mexico.* The representative of the State at.
torney general’s office said that newspaper re-
ports of the incidents involved were biased and
that an article published in the John Birch
Society magazine, which characterized the
Alianza as a Communist front organization, was
the best account of these eventa'* Alfonso San-

u ;Zon rtatemar! of Veatura Charves, Bept. 6, 1947,
n

uiaterview with flfosss Banches, Bept. 18, 1947, State
anthotities defended thelr actions ta the lawsnit aridag from
these treats, Veldet v Bleck, ot 2 differeal badde, namely, that
some of the courthovie ralders were at Canjtlen. The chaim
of “peotectite custods” wis notl made. Res 28pra notes 1, &

® Tatetview with Joe Biack, chiel of the New Mexics State
Pelice and Eloy Blea, of 1be State altorney general’s ofice,
Feb. 28, 1963 Iaterview with Alfonse Satchen, Sept. 18, 1941,

% Allaa Stasg, “Refes TYerinn; The Communlst Plaa to
Grad the Soulhwest™ 1a Americen Opinten, Octoder 1987,
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chez stated that he believed Tijerina had Com-
munist support, that the Alianza planned an
armed takeover of northern New Mexico, and
that, therefore, the actions taken were
reasonable.

The Texas Rangers and union organiza-
tion efforts In Starr County, Texas

In southern Texas, the attitudes of Mexican
Americans toward law enforcement officials
were more intensely hostile and fearful than in
any other area. These feelings were most acute
with respect to the Texas Rangers, the 62-man
State police organization. -

Jose Martinez, a farm worker from Pharr,
Texas, who testified at the Commission's San
Antonio hearing, was asked to characterize the
feeling of Mexican Americans toward the
Rangers. He replied: “Many people hate them,
many people are afraid. . . . They will be hit
or kicked. . . .’ A Mexican American doctor
fromn McAllen, Texas, said that he is afraid to
be alone on the highway if there is a Ranger
around.’* Older people tended to be particularly
fearful because they remembered stories of
earlier harassment of Mexican Americans by
Rangers. The extent of the fear is indicated
by the fact that the mother of a State senator—
Senator Joe Bernal of San Antonio—gave a
party to celebrate her son’s safe return from
Starr County, where Senator Bernal had had an
angry encounter with Captain A. Y. Allee of
the Rangers.** This was during a period from
1966 to 1067 when attempts by the United Farm
Workers Organizing Committee (UFWOC) to
organize Mexican American farm workers in
Starr County led to harassment of the union
organizers by the Texas Rangers,

After closed meetings held in Starr County,
Texas on May 25-26, 1967, the Commission’s
Texas State Advisory Committee found that
the Texas Rangers and local law enforcement
officials in 1966 and 1967 had harassed members
of the UFWOC seeking to organize Mexican
American farm workers in Starr County. De-

¥ faterview with Alfonso Ranches, Sept. 18, 1987,

" Ran Antot\o. Hearlag at §31 (Rpanish): 434 (Buglish).

" taterviea with Ramere Cuess, June 1944,

" Jatersiew with fesator Joe J. Bersmal, Oct. 29, INGA
Actording te fenatot Beranl, Captata Allee ncemstd bim of
belag pattial te the steikers and this ressited i 2 Deated
argement belween the twe men, durlng which Allee ttoo?
glartag at the senator and purhing hard apafast his jeft
rhoulder with Ms right basd. 14,
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nials of strikers’ legal rights, the Committee
found, included physical and verbal abuse by
Texas Rangers and local officials, and the hold-
ing of union organizers for many hours before
releasing them on bond. The Committee found
that the Texas Rangers had encouraged farm
workers to cross picket lines, and stated that
the harassment and intimidation by Rangers of
UFWOC members, organizers, and sympa-
thizers “gave the appearance of [the Rangers)
being in saympathy with the growers and pack-
ers rather than the impartiality usually ex-
pected of law enforcement officers”.** The
Committee observed that:

The majority of the farm workers and members of the
Farm Workers Organliiing Oommittee are Mexican
Americans. To many (Mexican Americans} the Texas
Rangers are a symbot of oppreasion ; their appearance
in 8tarr Counly only served to aggravate an already
tense sitoation. While the Committee supports falr and
objective law enforcement and recognires the possible
need of Starr County law enforcement agencies to
scek outside assistance in this situation, It questions
whether the Texas Rangers are the appropriste source
for such assistance™

The Committce recoramended further investl-
gation of its charges by the Commission. On
December 12, 1968, the Commission heard testi-
mony of several witnesses confirming the find.
ings of -the Committee. According to the
testimony the Rangers conferred with and acted
on behalf of the growers and joined with local
law enforcement officers in attempting to break
the strike and denying the strikers and strike
sympathizers their legal rights.”

More than a hundred arrests were madas of
farm workers and union sympathizers on such
charges as trespass, unlawful assembly, second-
ary boycott, illegal picketing, abusive language,
impersonating an officer, and interfering with
the arrest of another.' It was reported that
these arrests ususally occurred after some sig-
nificant success was achieved by the union.” One
witness testified that Ranger Captain A. Y, Al-
les told the workers he would get them jobs if
they would discontinue their psrticipation in

% Teras State Advrisoey Commitiee to the U8 Comminston
oa Qivll Rights, TAe Adminlvtralion of Zuitice ta Bleer
Cenaly, Teras, 2, 3 (1947).

mIg ats.

B Rae Antonle Hearlng ot 428 433

B 1e ot 433-24, 427,

Bl atdds.
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the strike and that the strike would only have
a depressing effect on the Valley.!

The director of the Texas Department of
Public Safety, Wilson E. Speir, and Captain
Allee denied the allegation that they consulted
with the growers duris 7 the strike *’ and ¢took
the position that they enforced the laws
impartially.**

The El Paso, Texas tenant movement

In the spring of 1968, a group of 40 to 50 slum
tenants in El Paso, Texas, organized by the
MACHOS (Mexican American Committea for
Honor, Opportunity and Service), marched to
the home of their landlord to present him with
a list of grievances and asked him to meet with
a committee to discuss them. According to par-
ticipants, the landlerd’s wife told the tenants
that her husband was riot home, and then called
the police. The group reportedly crossed to the
other gide of the street into a public park and
knelt to pray. Participants stated that six police
cars arrived on the scene and the patrolmen be-
gan to harass the marchers and threaten them
with arrest. The patrolmen are reported to have
told the Mexican American demonstrators that
all they wanted to do was have 15 or 20 kids
apiece, and advised them to take birth control
pills to keep down the size of their families and
thus obtain better living accommodations. The
demonstrators said they also were told by the
patrolmen to get out of that part of town and
stay where they belonged.® While the patrol-
me1 were speaking in this manner, according
to the participants, a police lieutenant and a
sergeant stood by and made no effort to
intervene.

According to El Paso’s assistant chief of

nre

" 14 at 142

m18 at 199-28 14844,

® faterview with Jooe Aguilar and Thomas Slnclelr, Jane 28,
1968, The attitude of these patroimen, that Mextcan Americany
should atay in thelr own section of tewn, apparently 1o heM
by some other policemen In the Sonthwett, accordiag te several
complalats. The director of the University of Colorede's Ar-
sigaed Connsel Program sald that the poilce In Deaver will
stop Mestcan Americans In raburbe becante they are ladetently
respicions of thelr presence 1n those areas. laterview with
Don MeDoat)d, Xov. 14, 1961, Mezican Ameticane fa Moate
Vista, Celorade stated that one oficet stopped all Mestcan
American youths drivieg throngh Angle aelghborhoods ad
told them “1 don’t want te see you atound hete ag21s.” Orenp
faterview, Dec. 146, 1941, Membets of o Metlean Ametican
routh gang 1a Alboquerque complained that the "eoph fump
all evee them™ when they go to non-Mexican American parts
of tewn. faterview with Joseph Fernandes, Ape. 25, 1968,
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police the MACHOS always had notified the
police in advance of any march or demonstra-
tion and nothing like this incident had occurred
previously. This particular confrontation devel-
oped, according to him, because the MACHOS
failed to inform the police in advance of the

18

proposed deionstration. The assistant chief
also stated that the lieutenant involved had
been reprimanded for failure to take charge of
the situation and immediately stop the harass-
ment of the demonstrators.*

® Interview with Harrls T. Vogei, Jane 28, 1068,




Chapter 3

Inadequacy
of Local Remedies

Internal complaint procedures

The Commission questionnaire mailed to law
enforcement agencies in the Southwest as part
of this study included a question on the num-
ber of complaints filed with law enforcement
agencies by members of the public. Only 194
agenci?s reported any complaints against their
employees for 1967, In response to the further
question on how many of the complaints were
made by Mexican Americans, only 70 agencies
responded, reporiing a total of 200 complaints
mado by Mexican Americans in 1967—8.9 per-
cent of all reported complaints. In view of the
fact that many agencies reporting complaints
did not break them down by ethnic origin of the
complainants, the figure of 6.9 percent is a con-
servative estimate.! The greatest nuriber of
these related to the use of excessive foice, closely
followed by complainta about inadequate police
protection.

In most southwestern cities the only body
to which complaints of malpractice by law en-
forcement officers can be addressed is the local
law enforcement agency itself.! It is relatively
easy to file complaints with these agencies, Only
25.8 percent of the respondent agencies required
complaints to be in writing; less than 5 percent
required notarized or sworn complainta. Most

1 For a faller desctiption of the queatiornalte, tee iLe Pret-
ate a0d Chapler 9, in/re.

There la evidence that Meslcan Americana tend to couplala
lesa frequeatls than other gronps. Ramuel Martinez, coordina-
1or of the Colorado Ofice of Economie Opportunity, #ald that
Mezican Amertcana refrain from complalaing adout discrim-
fnation becanse of peide, fear nnd 2 belief that complalata
are fatite. Taterview, Oct. 18 1967, A poveriy program ad.
ministrator Ia Los Aageles remaried that the Mextcan Amerd-
can tenda to respect autbority and "rocept what Iy givea
out te him.” Interviewa conducted by ihe Werlera Ceater of
Law and Poeverty la coasection with o #tody of “Seateacing
of Mezican Americann™ 198X, at 134, A Mexican American
south from Los Angeler, wbo deacribed a0 allegad ladidest of
police hararement to the Catiforata State Advisory Committee,
wos arked whether he had Aled o complalet. Hereplod:

You pever compirin. That fa something you jaal Son't

do—like today, when I came tight hete, when | gate my

aame If somedow it gets dack (o the sherif s atation, Lhey

will plck me ap and they will ray, O U've heatd aboat

700 thed 1I'm golag le get 1t Los Angeles T. atl 14X

t1a tome towan, complainta may te addresred to the ity
council of ¢i(y manager.

[61.8 percent] claim to investigate all com-
plaints received. In a majority of *he agencies,
final resolution of complaints rests with the
head of the agency.*

The fact that coriplaints must be lodged with
the organization of which the accused officer isa
member discourages persons with grievances
from filing their complaints. According to Art
Garcia, director of the American Civil Liberties
Union Police Malpractice Center, located in a
predominantly Mexican American area in Los
Angules:

In the beginning [when the Center was established)
we tried filing at the local station; then we found it
very unsatisfactory because at the local station [they
were) usuaily very hostile or defensive with the clienta
Garvcia cited an incident in which he escorted a
complainant who could not speak English very
well to the Jocal precinct for the purpose of mak-
ing a complaint:

{O}ne time 1 took this fellow who could zpeak a little
English but be was more comfortable with Spanish, We
went Into the station to file the complaint, and they
practically called the guy a liar when he answered,
when he had difficulties answering the questions. The
sergeant there told him that they had no obligation
to speak Spanish or to make an attempt to take his
complaint if bie couldn't speak English.*

After 2 yesis of operating police malprac-
tice centers in Los Angeles, the American Civil
Liberties Union of Southern California issued
a report extremely critical of the way the Los
Angeles Police Department handled complaints
of police misconduct.* The centers were opened
in low-income areas in Los Angeles to simplify
the filing of complaints with the police. From
July 1966 through September 1968, the three
centers—one in Watts, one in predominantly
Mexican American Fast Loy Angeles, and one
in the heterogencous Venice area—received a
total of 734 complaints.!

'Law Eafotcement Questionnnite, Bection 11I—Cemplalate

Lot Angeles T.at 10,

sl

CLew Eaforcement: TAe Malter of Redresr 1969, see tupre
ehap. 1, 0. 27 (Herelnafter ACLAT Report).

t ACLU Report at 8§3-84.
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Screening by center personnel left 540 com-
plaints involving 639 complainants in which
there was substantial belief that police malprac-
tice had occurred. One hundred seventy-four of
the complainants in these cases were Mexican
Americans®

A majority of the complaints [70 percent]
was directed against the Los Angeles Police De-
partment,* which shares jurisdiction with the
Los Angeles County Sherif's Department over
the areas serviced by the centers. The centers
filed 185 formal complaints with law enforce-
ment agencies. Most [128] of the centers' com-
plaints were filed with the Los Angeles Board
of Police Commissioners, which is part of the
police department, and whose procedures bore
the brunt of the ACLU’s criticism.

The l.os Angeles Police Department’s In-
ternal Affairs Division investigates complaints
filed against the department. If the complaint
is found sufficiently substantial, the officer in-
volved may request a trial before the depart-
ment’s board of rights rather than submit to
summary punichment,'®

The complainant is not always allowed to
testify. Garcia described the handling of one
complaint which involved a Mexican Amerizan
1esident of East Los Angeles who was arrested
on an old traflic violation. This man was angry
because he believed that the charge had pre-
viously been satisfied. While he was in jail and
handcuffed, he exchanged words with one of the
officers. According to Garcia, the complainant
was thon beaten 50 severely that he later had to
have two operations on his testicles. He was
stripped naked, placed in a cell overnight with.
out medical attention and not until the next day,

824, at BS. Maay of the complaiats lavolved more thas ode
complalaant. Of the 439 complainaats, 311 were Negroes and
118 were Aagion. The othet complalnsats were Latin Amerl-
can, Orfeatal or of askbown tace ¢ stigle.

1. at bl

® Atthough these trials are orteasibly opea te the pudlie, a
meti«'tk: are tlosed at the request of the deferdant officer,
14.at1?,

when the shift changed, did the guards give him
medical attention* At a disciplinary hearing
before the board of rights, the officer responsible
for the beating was charged with assauit; a
separate charge of failure to provide proper
medical attention was also made against him.
The officer was found guilty of failure to pro-
vide proper medical attention, but was acquitted
on the assault charge. The complainant, Garcia
said, was not allowed to testify at the hearing,
although he was present and willing to testify.'*

Fifty-one complainants were not arrested in
their confrontation with the police and 37 were
arrested who were subsequently cleared of all
criminal charges lodged against them.® The
centers were notified of the disposition of 45 of
thess 88 complaints by the police department.
In only five instances did the department in-
volved find that its officer had overstepped his
legal authority. In 40 cases, the department up-
held the actions of the officer although no crim-
inal charge was filed against the complainent
or the complainant was acquitted.*

In Albuquerque, a Federal probation officer
reported that he complained to the officer in
charge of the detective division about the way
some detectives {reat Mexican American nar-
cotics addicts who are under his supervision. Ae¢-
cording to the probation officer, the detective
captain “simply offers disbelief. He could not
believe it. He thinks I've been lied to by the
addict. That is as far as we have gotten with
it”.n

Alfonso Caudillo, & consultant to the Citi-
zens' Interracial Committee of San Diego, Cali-
fornia, told the California State Advisory
Committee that the committec—an official city

1t Los Aageles T.at 1.

wid atte -

#ACTIA Repott at 11, Sevents-fite of the complalats of
etonerated perrona were Sled with the Los Angeles Boand of
Potice Commissioners, alae with the coutty oberill, and fout
with othet local dequrtments 14. at &9,

1 The dispotition of the other 43 cavet 1 a0t kdown.

» Alboquerque T. at §60,
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agency—had filed about 60 complaints per year
against the local police department for the pre-
vious 3 years. During this period, Caudillo
could only recall the coizplainants prevailing
five times.'* In one case, according to Caudgilln.
the investigators threatened the witnesses with
prosecution :

Again, the witnesses were told by the Investigators
that they were concerned because they had caused all
this trouble, and they ended up making a statement
that don’t you know you can get into trouble from
making false statements like this? "

Caudillo believes that because of this police at-
titude peop!le in the community are unwilling to
file further complaints,

Chief L. M. Hall of the Roswell, New Mexico
Police Department told the New Mexico State
Advisory Committee that he did discipline an
officer if he believed a valid complaint had been
lodged against him.'"* In an interview with a
Commission staff member, however, he also in-
dicated that he felt some obligation to protect
his officers and his department against civil
suits. In one case, Chief Hall stated, an officer
had used “a little too much force” in arresting
a young Mexican American whom the officer
believed to be drunk. According to his lawyer **
the young man was not drunk, but was suffering
from cerebral palsy and was slightly retarded
(an aflliction attested to by other residents).
The young man was released from custody as
soon as the police department was told of this
gituation, Chief Hall stated, however, that the
charges against the young man had not been
dropped. He said: “If they bring a civil suit,
then we will file criminal charges®.®

In a small community, internal police review
of complaints may be of particularly limited ef-
fectiveness. In emall towns members of the de-
partment are more likely to know each other
socially as well as in their work and their judg-
ments are more likely to be influenced by per-
sonal relationships. The chief of police of Ala-
mosa, Colorado defended the actions of one of
his officers, against whom several complaints had

S ——— po———

" los Aageles T. at 143,

4 at 187,

M Roswell T, at 168

1 faterview with Joha P. Cusack, Feb. 11, 1988,
* laterview with Chief L. M. Hall, Feb 27, 1968
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been filed by Mexican Americans, on the ground,
among others, that the officer had problems."

Regardless of the size of the community, the
disciplinary powers of law enforcement agen-
cies may be limited by the employment protec-
tion rights of their officers. For example, an em-
ployee of the Denver Sherifl’s Department re-
ported that an employee of the department may
appeal any suspension to the personnel director
of the Office of Career Service of Denver. If the
director's decision does not satisfy him, he may
appeal to the career service board and he is en-
titled to an informal quasi-adversary hearing
before the board.! If the board upholds the de-
cision, judicial review may be sought. And an
employea is likely to appeal any adverse action
Lecause if he is dismissed, he is barred from any
other carcer civil service job in Denver.” Ac-
cording to members of the Denver Commission
on Community Relations, similar regulations
for the protection of Denver police officers have
inhibited disciplinary action by the chief of
police.?*

External complaint procedures

In response to public pressure, some cities in
tho Southwest have established independent or
quasi-independent police review boards. In Den.
ver, the mayor, after rejecting a proposal for a
civilian review board, established a Mayor's
Committes on City-Community Relations to in-
vestigate citizen complaints including com-
plaints of police brutality. The committee is
“advisory” only: it has no subpena power, and
it has no power to enforce its decisions. The
chairman of the committee in the fall of 1967
stated that nine out of 10 complaints involved
the police. Approximately 40 percent of the
complainants are Mexican Americans. The
standard procedure of the committee, according
to the chainnan, is a “whitewash.” ** In the fall
of 1967, the director of the Colorado Commis-

n faterview with Chief Nyle B. Langstoa, Dee. 14, 1047,
Ia one caze, the compialat resuited 1n aa FBI lavestigation.
ta anocther care, the rame officer allegedly beat a Mezkaa
American be arrexted for distarblag (he peace 1a November
1967, Although the perron atrestrd was coavicted of distarh-
{ag the peace and teslsting atrest, the Alvmora Couaty Court
Jedge rematked datiag the trial attended by 2 Commisrion
stafl attoraey (hat the oficet'a ase of force during the arrest
was “more severe than necersary.”

: I'-‘temn with Mose Trajflllo, Nov. 13, 1967,

™ Jaterview with Miaot]l Yart, Oct. 16, 19487,

= [aterview with Charles Dosh. De2. 18, 1947,



sion on Civil Rights described this agency as a
“toothless tiger” and said that it had achieved
very few tangible results.®

In 1968 the city manager of Albuquerque re-
ported the existence of a standing committee {0
investigate allegations of police malpractice.
The committee consists of representatives of the
city attorney’s office, the police department, and
the city’s department of personnel. It includes no
representative of the community. Paul Phillips,
chairman of the New Mexico American Civil
Liberties Union, did not think that the commit-
tee, which is advisory only, provided an effec-
tive remedy to complainanta.!’ The city man-
ager, who decides whether or not to follow its
recommendations, said in an interview with a
Commission staff member that the committee
was set up to investigate a much-publicized com-
plaint by a white woman agairst the police. The
city manager said that he knew that the woman
was “lying,"” and, therefore, he appointed a com-
mittee to handle this matter.!* The committes
found that the police had not abused hrr but
recommended several changes in policv pro-
cedures—a decision which implied a political
compromise.® At the time of the interview,
there were no cases pending before the commit-
tee.** Neither the Denver nor the Albuguerque
committes made any effort to publicize ite avail.
ability to citizens’ complainta.®

Obstacles to litigation

Another impediment to redress of grievances
against police raslpractices is the reported relue-
tance of many lawyers ei.gaged in criminal prac.
tice to bring suits against the police. Manuel
Aranda, a lawyer practicing criminal law in
East Los Angeles, rtated that seveial Mexican
. mericans had asked him to file suils against
the palice because of alleged brutality. Aranda
refere such complaints to attorneys specializing
in civil litigation but generally does not en-

® Interview with James Repnodds, Oct. 14 1087, The Colo-
rade Commirsion o Qirfl Rights has mo powers wiieh
worid eashle [t to redress grievances againat policemen ; and,
thetefore, It murl refer complalats to the mayor's committee.
The commission bas rocceeded 1a oblatateg the (ransler of
some slicets to diferent duty potts as & rerstt of complalaty
sgalast them, 14,

" Albeqeerqee T, at #1493,

® faterview with Q. B, Roberteon, Feb A 1968,

®14.; Aibgquerqee T, 2L 42

* lalerview with Q. B, Roberteon, Peb. 28, 1948,

14, ; Interview with Chatles Dosk. Dee, 12, 181,

courage complainants to sue because of the ex-
pense and the slim chance of success.”

Aranda stated that he frequently receives
complaints of police misconduct from clients
who are defendants in criminal actions.!* He
does not raise this issue in their defense. In
many cases he believes that his clients provoked
the assault. He also feels that to raise the issue
would jeopardize his good relationships with
the district attorney’s office and the police. Ar-
anda explained that the success of a criminal
defense depends in large part on negotiations
with respect to the charge and the sentence and
if he were to bring accusations against the po-
lice, he would find prosecutors “less receptive”
to his proposals for disposition of other casea.
Armando Morales, chairman of the police com-
munity relations board of the Council of Mexi-
can American Affairs in Los Angeles, stated
that most Mexican American attorneys in Los
Angeles are unwilling to jeopardize their good
relationship with the district attorney’s office
by representing plaintiffs in police malpractice
cases. bt

Alfred Figueroa, a resident of Blythe, Cali-
fornia, describes his difficulties in finding a law-
yer to file u suit against the police department.
The lawyer who had successfully defended Fi-
gueroa against the charge brought after the ar-
rest in which Figueroa was beaten initially
agreed to file & suit against the police depart-
ment but later refused to take the case. Ha
reportedly told Figueroa:
LI'm sorty, Alfred, I can't do nothing about {t becaunse
I've got to iive bere In this town and I am golng to
make bad re!ations if I do this™
Figueroa then retained an attorney from a
neighboring toewn who delayed filing and as
Figueroa put it, “just led me on and led me on".
Finally, the attorney told him that the odds were
against him, that no case of this kind had ever
been won in Riverside County snd advised him
todrop the case.!

Most civil actions against policemen are
brought under 18 U.8.C. 1983, a Federal statute
which makes liable any person acting under

® 103 Angeles T. 2t 112,

LA
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color of law who deprives any othe: citizen of
his rights, privileges, and immunities under the
Constitution, but few cases are brought based
on police misconduct.?® z

Only twc of thess cases were brought by Mex-
can Americans and (before Mr. Figueroa’s suit)
only one had been won by n Mexican American
in California.* :

Local prosecution of officers

There were few reports of successful local
prosecutions of la's enforcement officers for il-
legal actions against citizens in the five States
studied. In several cases involving allegations
of serious misconduct, no indictment was
sought by local authorities.* In a few cases in
which the alleged use of excessive force resulted
in the death of the victim, local authorities
sought to prosecute the officer for homicide. In
Stanton, California and Denver, Colorado, two
such cases were dismissed by the judge after
presentation of the prosecution’s case.*

According to Dr. Robert Hausman, former
medical examiner of Bexar County, Texas,
which includes San Antonio, 19 persons were
killed by the San Antonio police from 1956 to
1968; three officers were indicted by the grand
jury as a result of these deaths, and in only one
case was the officer involved convicted of an
offense. Although at least 10 of these cases were
presented to & grand jury, no indictment was
handed down in most of them. Dr. Hausman
thought that the district attorney was not
anxious to obtain indictinents and believed that
this was the main reason so few were returned.

The doctor added that in most such cases, the
stories of the citizen and of the policeman differ
widely and juries tend to believe the police. In

3 In Ginger and Bell : “Police Misconduct Litigation—Plala-
tiff's Remedles,” Vol. 15 of American Jurisprudence ‘'rials,
1968, pp. 580-90. Recently the total number of cases filed
under that statute has increased dramatically, but it Is not
known how much of the increase lnvolves sults agalnst police-
men. Note, Grievance Response Mechanisme for Police Miscon-
duct, 55 Va. L. Rev. 920, n. 54,

* Lucero v. Donovan, 300 F. 2d 441 (9th Cir. 1962), 354 F.
24 16 (1965), involving the lllegal arrest and search of a
Mexican American woman in Los Angeles who was insulted,
forced to submit to a humillating bodily search, detafned over-
night and then released without charge. On Aug. 22, 1966,
plainti® recovered $5,000 in demages egainst the officers in-
volved (reported in Civil Liberties Docket, Vol. XIII, 1967-
1968, at 74-75, published by Ann F. Ginger, Berkeley, Calif.).

« These include the Fueules case, the Figueroa case, and
the Barba case, described In chap. 1,

108 Angeles 1. at 302-09; interview with Mose Tru-
jilo, Nov. 138, 1967. :
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one instance which involved a charge of assault
on an officer, the officer claimed to have shot a
suspect in self-defense from the front, while the
suspect claimed to have been shot from the back.
Dr. Hausman examined the wound and found
that the bullet had entered from the back. He
testified to that effect, but the jury convicted the
defendant of aggravated assault on the
policeman,*?

The Commission heard of only one instance
in which an attempt had been made to prose-
cute an ofticer for an assault that did not result
in the death of the victim. The incident at Pecos
Memorial Hospital described earlier,*® in which
Officer South was accused of assaulting Mr. and
Mrs. Contreras and Mrs. Alvarez, led Alva
Archer, at that time district attorney for the
143d Judicial District of Texas (which includes
Pecos), to seek o grand jury indictment against
Officer South for assault.

Archer testified at the Commission hearing
that the testimony of Mrs. Alvarez, Mrs. Con-
treras, and Mrs. Kerr given at the same hearing
was substantially identical to their testimony
before the grand jury.*¢ The grand jury did not
bring an indictment against Officer South. At
the Commission hearing Archer refused to spec-
ulate on what led the grand jury to return a no
bill. However, he did state that if he had had
the authority, he would have proceeded against
Officer South by filing a sworn complaint and
information, which would have initiated a
prosecution without the necd for grand jury
indictment.*®

The grand jury did make a statement, which
became a matter of public record, that the jurors
believed Officer South had not acted in a man-
ner befitting a member of the department of
public safety.®® Archer implied that the jury

o Interview with Robert Hausman, M.D., Oct. 8, 1968, Dr.
Hausman was deeply concerned by what he considered to he
the increasing violence of police officers against citizens and
the unwiilingness of the San Auntonlo City Councll even to
Investigate this problem. He was forced out of his position,
he alleged, hecause of his attempts to obtaln an investigation,
Dr. Hausman 18 now chief deputy medicel examiner for
New York City.

4 See supre pp. 3—4.

{4 San Antonlo Hearing at 696. Mrs. Starley and Mr,
Heath (see swpra p. 3 n. 13) also testifiel before the
grand jury. Mrs. Starley, in an interview with Commission
staff members, corroborated Mre. Kerr's version of the inei-
dent. It I8 not known what Mr. Heath’s testimony was. Mr,
Archer was also concerned about two other instances of
alleged misconduct by Officer South concerning which testi-
mony was also presented to the grand jury,

4 Id. at 698,
“Id. at 699.
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may have believed some of the charges brought
against Officer South but may have regarded
criminal punishment as too severe. Archer
testified ;

I think some of [the jurors] may have thought that
mavbe he would be transferred, or something like
that.*

Archer’s testimony also illustrated other
obstacles which may interfere with a prosecu-
tion based on police malpractice. According to
Archer, Officer South’s superiors tried to dis-
suade Archer from bringing an indictment,**
The community climate apparently was also
quite hostile. Mrs. Kerr testified that during the
week before her appearance before the grand
jury, she received an anonymous phone call.
She stated:

{The caller] asked me, was this Mrs. Kerr, and I
told him yes. And he told me that if X was smart I
wouldn't testify in front of the grand jury and before
I had a chance to say anything else he hung up*®
Archer considered it extremely difficult to have
any success in cases like this®

Retaliation by police officers against
complainants

Matt Garcia, the Texas Jawyer who testified
at the Commission’s San Antonio hearing con-
cerning police treatment against Mexican
Americans by law enforcement officials in small
towns in south Texas, was asked whether
Mexican Americans had any remedy. He
replied :

Well, first of all, it ia getting them to get up enough
nerve to come in and complain. I have had dozens of
people come from these small towns and tell me about
thelr story, give me the facts of the case, and I have
told them, well now, you understand that beyond
doubt there Is going to be reprisals. You have to be a
man of a lot of Intestinal fortitude to take ¢ witness
stand in the man’'s town and tell what he had done to
you, If you are willing to do thls, well, I have the
willingness and the abllity to go in and help you, be-
cause I'm not afraid.

And many time they never come back ... . And,
really, you can’t blame them. There are & lot of re-
prigals {n these little towns.™

1Id, at 608, Ofcer Bouth was subsequently transferred to
Brownsville, Tex,

# 14, at 696-97. Interview with Mr. Archer, Monahawus, Tex.
Sept. 12, 1848,

14, at 692,

® 1d. at 702-03.

g, at 671,
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Natividad Fuentes, & Mexican American from
Uvalde, Texas who alleged that he had been
beaten by State highway patrol officers on
January 7, 1968 when arrested for an alleged
driving offense, complained to the Federal Bu-
reau of Investigation (FBI)." Soon afterwards,
according to Fuentes, the deputy sheriff against
whom the complaint had been lodged filed
further charges against him, and he was forced
to post additional bond to avoid going to jail.
Fuentes was convinced that the additional
charges were filed in retaliation for lodging a
complaint with the FBI. Another member of
the Mexican American community in the same
town, shortly after calling a meeting to discuss
this case, reportedly was charged by a deputy
sheriff with passing a bad check for $5. The
charge was based on an incident occurring a
year before the meeting took place. Although
the charge was dismissed, it was interpreted
by the Mexican American community asanother
attempt at retaliation or intimidation,™

A Mexican American narcotics addict in Al-

buquerque, New Mexico, complained to the po-
lico department in Cctober 1967, that he was
constantly being harassed by a particular police
officer. He told the New Mexico State Advisory
Committee that approximately 1 month there-
after the officer against whom he had made the
complaint arrested him in a bar and took him to
the city jail. According to the addict, the officer
escorted him to the station house elevator and
hit him. He stated :
. .. I had a cigarette in my hand and I was taking a
puff off the cigarette when all of a sudden my glasses
flew off. He slapped me on the side of the jaw and I
asked hlm what was wrong with him. ‘Why are you
hitting me? And he said: ‘Oh, you want to talk to the
l{eutenants about me? and I said: ‘Sure, I want them to
tell you to leave me alone.’ **

He claims that he was insulted and severely
beaten by the officer. He was charged with

#Interview with Natividad Fuentes, Apr, 12, 1068,

3 Mike Goneales, the lawyer who represented Fuentes, re-
ported that he himself was threatened because of his efforts
to obtain Federal intervention In the Fuentes case, He testl-
fled at the Commission’s San Antonlo hearing that after the
Department of Justice filed a criminal fnformation in Federal
court, he received telephone calis threatening his life and that
of his family and an attempt was made to burn his house
down. "So0 these people are really ruthless,’” he sald. “They
stop &t nothing to try to Intimidate or to eliminate you." San
Antonio Hearlng ot 672.

¥ Albuquerque T. at 71.
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drunkenness and resisting arrest, but he says
that his sentence was suspended when hislawyer
gave the judge a medical report on the injuries
inflicted in connection with the arrest,

Rev. John B. Luce, an Episcopal priest
familiar with the Mexican American community
in Los Angeles, alleged that the sheriff’s depart-
ment broke up a college recruiting session at a
neighborhood “Coffeec Housa” in 1967 in retalia-
tion for complaints against the department. In
order to attract the interest of young people,
Mexican and black Americans had organized a
series of “educational happenings” including
rock and roll bands and Mexican American
speakers. Father Luce described how the sher-
iff’s department broke up one of the meetings:

This happening was going on, and the assistant direc-
tors of the colleges, the deans were there, and were
slgning up the kids In their preliminary applica-
tions . . . there was wonderful dialogue golng on, there
was motivation and you could see the kids sigaing up.
The meeting was ending; the Los Angeles Sheriff’s De-
partment arrived; put many, many of the participants
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agalnst the wall, searvhed them and cited three of the
youngsters for selling coffee without licenses.®

Father Luce believes that the arrests were made
in retaliation for the assistance given by regular
patrons of the coffee house to a group of Mexi-
can Americans who had organized to protest
anincident of police brutality.

Summary

In the Southwest, administrative and ju-
dicial remedies for illegal police acts such as
the ones described earlier in this report, are
inadequate to provide prompt and fair redress.
Police complaint procedures are not procedur-
ally fair and seldom result in disciplining
officers. External administrative review is
practically nonexistent and civil and criminal
litigation of police brutality cases is rare.
Finally, instances of police retaliation against
complainants indicate that to pursue any
remedy against police abuse may be dangerous
to Mexican Americans,

¥ Los Angeles T. at 48-49.



Chapter 4

Féderal Remedies

Background

The principal Federal criminal sanction
against violence or other unlawful action by
State and local officials is Title 18, Section 242
of the U.S, Code. It provides:

Whoever, under color of any law, statute, ordinance,
regulation, or custom, willfully subjects any Inhabitant
of any State, Territory, or District to the deprivation
of any rights, privileges, or immunitles secured or pro-
tected by the Constitution or laws of the United States,
or to different punishments, pains, or nenaltles, on
&ccount of such inhabitant belng an allen, or by reason
of hls color or race, than are prescribed for the punish-
ment of citlzens, shall be fined not more than $1,000 or
imprisoned not more than one year, or both and if death
results shall be subject to Imprisonment for any term
of years or for life,}

Section 242 is not limited in its scope to vio-
lence motivated by the race or ethnic back-
ground of the victim.? It is, however, a weapon
against discriminatory law enforcement since
minority persons may be less likely than others
to obtain local redress,

This section is enforced by the Civil Rights
Division of the Department of Justice headed
by the Assistant Attorney General in charge.
In August of 1969 there were 92 attorneys as-
signed to the Division* Until September 1969,
the Division was divided into sections covering
geographic areas. The western Section included
jurisdiction over the five Southwestern States
covered in this report.t On Sepiember 24, 1969,
the Division was reorganized from a geographi-
cal to a functional form. Complaints of police
violence previously handled by the western or

118 U.8.C. 242 as amended by Title I of the Clvil Rights
Act of 1068, Other related criminal statutes are 18 U.8.C. 241
which prohiblts conspiracles to prevent cltizens from exercis-
ing their rights or privileges under the Constitution or laws
of the United States; aud Title I of the Civil Rights Act of
1068, 18 U.8.C. 245, which sets forth criminal sanctions for
the use of force or threat of force to interfere with the
exerclse of specific federally protected rights. Unlike Section
242, however, these statutes nre not specifically directed to
mlisfeasance by State officlals.

1U.8.v. Classic, 313 U.8. 209 (1941).

' Telephone conversatlon with Qerald P. Choppin, Chief,
Administrative Sectlon, Civll Rights Division, Aug. 18, 1969,

¢ As of August 1069, 12 attorneys were In this section, none
of whom was Mexlcan American. Id. Bee also Interview with
David Norman, Depuly Aseistant Attorney General, Civil

Rights Diviston, Department of Justlce, July 14, 1669 (here-
inafter referred to as Norman interview).
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other geographical sections are now assigned
to the Criminal Section ?

Investigations of violations of Section 241
and 242 may be initinted by individual com-
plaints to local FBI offices, to the local U.S.
attorney, or to the Department of Justico head-
quarters in Washington, D.C.

The Department and U.S., attorneys may also
request an investigation of an incident on their
own initiative.® The Federal Bureau of Investi-
gation, as the investigative arm of the Depart-
ment of Justice, is required by instructions from
the Civil Rights Division to conduct prelimi-
nary investigations of all apparent violations
of §§ 241 and 242." A preliminary investigation
usually consists of interviews with the victim,
with the law enforcement officer who is the sub-
ject of the complaint, with some, but not neces-
sarily all, of the witnesses, a check of medical
records or report(s, arrest records or reports, and
photographs of the victim if the injury is recent
and visible.® The preliminary investigation and
report is designed to enable tha Civil Rights
Division to determine whether there has been a
violation of Federal law. If it appears that such
a violation has occurred, the Division requests
the Bureau to conduct a full investigation?®

The Assistant Attorney General in charge of
the Civil Rights Division approves all recom-
mendations for prosecution which are made by
staff attorneys,°

The standard for initiating a prosecution is
based on whether the Department believes it can
prove a violation. The probability of success is
not a criterion,

VY Memorandum No. 60-4 of Sept. 24, 1969, to all person-
nel, Civil Rights Division, Department of Justice. Under the
new plan, the Criminal Sectlon was expected to be manned by
15 attorneys and two research analyets, as well as a chlef
and deputy chlef.

*Id.

YIf there 18 not an apparent violatlon—for example, where
a private Individual rather than a law euforcement officer is
the subject of the complaint—the FBI refers the complaint to
the Department of Justice for instruction. Norman interview.

§ Norman fnterview.

*Id.

1 1d. Decisions not to prosecute are made by the Division's
attorneys. They arc not reviewed at & higher level, except {n
cases where the victim of the alleged violatlon died. In that
cage, the head of the Division reviews the decision.

nrd.




Need for more intensive Federal investi-
gations

This study of enforcement of Section 242 in-
dicates that it would be strengthened by more
intensive investigations of alleged violations.

The Commission staff heard several com-
plaints concerning investigation of allegations
of polico misconduct toward Mexican Ameri-
cans. One of the most serious criticisms by Mexi-
can Americans arose in 1968 in the case of
Natividad Fuentes, a resident of Uvalde, Texas,

According to Fuentes,’* on January 7, 1988,
he was driving home with his wife from a
nearby town when his car spun out of control
on an icy highway. The car came to a stop on
the shoulder on the wrong side of the highway.
Shortly thereafter, two highway patrolmen ac-
companied by a deputy sheriff from Uvalde,
stopped to see what had happened. Mr. and
Mrs. Fuentes were still sitting in their car,
shaken by the accident. Fuentes explained that
the highway patrolmen yanked open the door
on his side of the car, jerked him out, accused
him of being drunk and, without apparent prov-
ocation, one of them began hitting him over the
head with a blackjack. He was taken to jail
without any charges having been filed and the
next morning was charged with drunken driv-
ing and released on his own recognizance by the
county judge. He immediately went to his doc-
tor who ordered him to stay in bed because of
the gravity of his injuries. After he reached his
homes, the two patrolmen who allegedly had at-
tacked him and the deputy sheriff reportedly at-
tempted to rearrest him and desisted only when
Fuentes convinced them that he had been re-
leased on his own recognizance.

He and other members of the Mexican Ameri-
can community believe that the members of the
Texas Highway Patrol and the deputy sheriff
are prejudiced against Mexican Amerieans and
that their actions in this and other cases were

12 Interview with Nativided Fuentes, Apr. 12, 1068. See
also interview with Gilbert Pempa, Apr. O, 1068, a repre-
sentative of the Department of Justice Community Relations
Service, who was familiar with this case.

motivated by bias.** His attorney filed a com-
plaint with the Federal Bureau of Investigation
in January of 1963.

On March 23, 1908, an FBI agent called
Fuentes to discuss the case with him over the
telephone. When Fuentes requested a personal
rather than n telephone interview,'* the agent
who visited him reportedly spent only 5 minutes
talking to him. During this time the agent, ac-
cording to Fuentes, did not ask a single ques-
tion pertaining dircetly to the alleged beating
but merely asked whether he had had any pre-
vious arrests ** and whether h » was actively sup-
porting two local Mexican American political
candidates.

When the Commission investigated this case
in April of 1968, no action had been taken by the
Department of Justice on the report of the
FBRY’s preliminary investigation.’® ‘

Concerned about the apparent inadequacies
of this investigation, on May 20, 1968, the Gen-
eral Counscl of the Commission wrote to the
Civil Rights Division of the Department of
Justice, forwarding a copy of the Commission’s
investigative report and suggesting further in-
vestigation of the case by the Department.'’
A Civil Rights Division attorney reinvestigated
the case and on June 28, 1968, the Department of
Justice filed an information charging Patrolman
William R. Gerth of the Texas Highway Patrol
with assaulting Natividad Fuentes in violation
of Section 242 of Title 13 of the U.S. Code,

1374, Other Mexlcan Amerlcans Interviewed in Uvalde
alleged that the deputy sherlft broke up a bMexlcan Amerlcan
dance and beat up a 22-yenr-old Mextean American in order
to get information about his brother. Interview with Jose
Urlegas and Gabriel Tafolba, Apr. 12, 1968.

i Fuentes believes that the agent called him from the
office of the Jocn] sheri® cgainst whose deputy the complaint
had been filed.

3 Such questions would be relesant only if his cetual com-
plaint were heard and hence ble czedibllity placed 1n issue.

1 At first the FBI agent who had been assigned to investi-
gate the complaint elaimed that efforts to locate Fuentes were
unsuccessful. Letter of Feb, 19, 1968, from J. Myers Cole,
Bpecial Agent to Fuentes, (Copy in Commission files), Fuentes
gaid that because of his injurles he was at home every day and
that he did not belleve that the agent had tried to contact
him. Tnlerview with Natlvidad Fuentes, Apr. 12, 1968.

17 Letter from Howard A, Glicksteln, General Counsel of the
Commission, to Stepben J. Pollak, Asgistant Attorney General,
Civil Rights Division, May 20, 1968,
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which prohibits the infliction of summary
punishment under color of law.*

Mrs, Contreras and Mrs, Alvarez, alleged vic-
tims of the Pecos incident mentioned earlier,*
testified at the Commission’s San Antonio hear-
ing that as of December 1968, 6 months after
the incident which they described, they had not
been contacted by Federal agents. However, the
FBI was conducting an investigation of the in-
cident and had interviewed Joan Kerr, a witness
to the incident who testified at the San Antonio
hearing.

The victim of an incident of alleged police
malpractice in Albuquerque, New Mexico re-
ported that she was never interviewed by the
agents who investigated the case. The arrest and
alleged beating in April 1967 of Mrs. Valencia
Douglas, a Mexican American woman in Albu-
querque, of her children, and of a neighbor,
Cathy Wagner,® was a subject of investigation
but the Department of Justice,®* in response to
a Commission inquiry, indicated that the Bu-
reau agents did not interview either Miss Wag-
ner’s mother, an eye-witness, or Mrs. Douglas,
who had moved to El Paso, Texas.?? The De-
partment closed the file on the basis of a finding
that the complainants assaulted the police

officers.?®

1 Department of Justice press release, June 28, 1068. Since
n viotation of Section 242 {s only a misdemeanor, the Depart-
ment of Justice may start a prosecution under it elther by
{ndictment or the fling of an Information. Fed, Rules of Crim.
Procedure 7(a). Subsequently the Department of Justice
withdrew the information which had been filed and proceeded
to seek an indictment of Patrolman Gerth from the Del Rio
grand fury. The grand jury refused to return an ind{ctment on
Feb. 1, 1969, According to Ted Butler, U.B, attorney in San
Antonio, the grand jury d1d not return an indictment because
Mrs. Fuentes testified that the other patrolman, who accom-
panfed Patrolman QGerth, hit her husband. (If that ia the
case, it is not clear why the other patrolman was not in-
dicted.) Telephone conversation with Ted Butler, Feb. 5, 1969.
According to Gabriel Gutierres, an attorney who was em-
ployed by the Civil Rights Division of the Department,
Fuentes himself gpeaks poor English and his own testimony
could not be adequately presented to the grand fury in the
absence of a Spanish-speaking attorney from the Department.
The Fuentes case was presented to the grand jury a week after
Gutlerres, one of the few Spanlish-speaking attorneys at the
Department, left the Department. Telephone conversation with
Gabrlel Gutlerresz, Apr. 9, 1969,

" Supre pp. 3-4.

® Supre p. 6, n. 25,

i letter from Jobn Doar, Assistant Attorney General for
Civil Rights, to Howard A. Glickstein, General Counsel of the
Comu.ission, Nov. 8, 1067.

2 8he allegedly moved because of police actlon following
the incident. Interview with Gene Hill, Albuqueryue, N, Mex,,
Feb. 5, 1968. A number of charges had been filed against them.
They were all dlsmissed, however, except for a disorderly
conduct charge against Mrs, Douglas. She was convicted and
fined $50, bat the fine was suspended. 14,

B Letter supra, n. 21,
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On December 11, 1968, three members of the
Commissicn heard two Mexican Americans
from Los Angeles, Mrs. Socorro Barba and
Jesus Dominguez, describe two alleged incidents
in which they were involved.** A transcript of
their testimony was forwarded to the Depart-
ment of Justice in January 1969.2 After a
number of requests for a report on these cases,
the Commission was informed on September 25,
1969 that the Department of Justice had deter-
mined ¢hat the cases lacked prosecutive merit.?®
Commission staff review of the investigative
files indicated that in neither case were the
officers involved interviewed and that insufficient
efforts were made to obtain an interview with
one of the alleged victims, Jesus Dominguez.
The file also contained no record of the outcome
of criminal charges pending against Mr.
Dominguez and arising from the same inci-
dent.*” The investigation of Salvador Barba’s
complaint did not include an independent check
of his medical record nor an interview with per-
sons his mother claimed had witnessed the
incident. Instead, the agents relied entirely on
locel police interviews with these witnesses and
with doctors who had treated Salvador
Barba. The victim’s complaint and the local
police investigation record contained incon-
sistencies which were never resolved by Federal
investigation. _

Some Mexican Americans also accused agents
of bias during their questioning of complain-
ants. A young Mexican American from Uvalde,
Texas, complained of being mistreated and
beaten by a Uvalde County Deputy Sheriff.
In a sworn affidavit, the complainant states that
the Federal agents who contacted him called
him a “damn liar.”

Alfred Figueroa, a Mexican American resi-
dent of Blythe, California, complained to the
FBI that he had been beaten by the local
police.?® Figueroa told the California State

* See supra chap. 1.

* Letter to the Honorable Ramsey Clark, Attorney General,
from Howard A. Glickstein, Acting Staft Director of the Com-
mission, Jan. 8, 1969.

™ Letter from David L. Norman, Deputy Asslstant Attorney
General, Civll Rights Division, to Lawrence B. Glick, Acting
General Counsel of the Commission, Sept. 25, 1869,

1 Two trials of charges against Domingues resulted in hung
jurles. Subsequently, the district attorney dismissed all
charges against him, See chap. 1, no. 21,

B Afidavit of Gllbert Chapa de Leon, Jan. 6, 1869, in the
Commigsion’s files. This complaint has been submitted to the

Department of Justice and is currently under investigation.
2 See supra p. 3.



Advisory Committee that the agent who came
to see him showed clearly that he did not believe
his story and asked whether he might not have
been under the influence of drugs. Figueroa who
has fought the use of drugs by members of the
Mexican American community was shocked and
insulted by this allegation and refused to con-
tinue talking to the agent.’® The investigation
did not result in any Federal action.

Processing of complaints

Permission was obtained from the Depart-
ment of Justice for Commission legal staff to
review its investigative files of complaints from
the Southwest involving Mexican Americans.
The Department authorized staff members to
review inactive [‘‘closed”] files involving com-
plaints made since January 1, 1965, a cut-off
date chosen by the Commission.?* Commission
review of the Department’s files showed that
256 such complaints have been investigated
from January 1965, to June 1969. About 100
files were reviewed and summarized by Com-
mission staff members.

Each of these files contained the reports of
at least a preliminary investigation of the com-
plaint by the Federal Bureau of Investigation,
as well as a statement of the Department of
Justice’s grounds for closing the file. Some con-
tained records of local action taken, Only one
example of a full investigation was found
amonug the files reviewed.

There have been very few prosecutions of
police officers under 18 U.S.C. 242 based on
complaints by Mexican Americans. Only two
such cases appear to have been brought, one a
current prosecution and the Fuentes case noted
above.*2 The principal obstacle to more frequent
prosecution is lack of adequate proof of the
allegations in the complaints.?* More aggressive
initial investigation and more frequent reinves-
tigation by Department of Justice attorneys
could potentially have produced such evidence
in additional cases. In most cases reviewed, the
statements of the victim and of the officer in-
volved were in direct conflict. In most cases the
victim claimed that an officer used excessive

% Los Angeles T. at 278-9.

8 Letter from David L. Norman, Deputy Assistant Attorney
General, Civil Rights Division, to David Rubin, Acting General
Counsel of the Commission, Apr. 7, 1969.

B Norman interview.
s]Id.

force to effect his arrest or attacked him after
his arrest. Tho officer most commonly claimed
that the victim resisted arrest or threatened him
physically and that, although force was used
against the victim, it was no more than was
reasonable under the circumstances. In view of
these conflicting statements, determination as to
whether there has been a violation of 18 U.S.C.
242 can only be made on the basis of independ-
ent evidence or an assessment of the credibility
of the statements of the direct participants,
especially since the question is often not
whether force was used, but whether the force
used was excessive under the circumstances.

Commission review of the files raised the
question of whether the Department’s standards
of what constitutes independent evidence might
not be too rigid. In several instances, members
of the victim’s family made statements which
corroborated the victim’s claim that excessive
force was used but no effort was made to inter-
view these witnesses to assess their credibility.
For example, a Mexican American family called
the police because one of its members collapsed
from alleged drunkenness. When the chief of
police arrived, according to their statements to
the FBI, he beat the victim unconscious with his
gun, It was determined that the case lacked
prosecutive merit on the ground that there was
no independent evidence of whether the vic-
tim’s injuries were inflicted by the chief of po-
lice or by the fall he had suffered before the
chief’s arrival. Members of the family could
have testified to events before the chief’s arrival
and medical evidence uncovered by the FBI
investigation tended to confirm that the injuries
were the result of a beating. The incident oc-
curred late at night and there were no witnesses
other than members of the family.

In other cases, which were not prosecuted,
friends of the victims witnessed their arrests
and could testify as to the events which took
place during the arrests. These potential wit-
nesses, like the victims themselves, were usually
Mexican Americans, They were often poor, and
occasionally they had themselves been involved
with the police on previous occasions, However,
whatever information they had could have been
obtained and evaluated.

In some instarces, not all of the potential
witnesses were located or interviewed by the
Bureau and Department attorneys did not re-
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quest that they be interviewed. In one case, for
example, o Mexican American who was arrested
for alleged drunkenness claimed that upon his
release he was it by two officers, but the officers
asserted that he stumbled because he was still
drunk, The victim’s brother-in-law, who was
present at the time of his release, was not
interviewed.

None of the files reviewed indicated that at-
torneys had reinterviewed either the victim or
the officer before the decision was made that the
case lacked prosecutive merit, notwithstanding
the fact that in a number of cases, the officer’s
statement would appear to lack credibility.
Claims that the victim was injured because he
fell or stumbled during arrest were so frequent
and made under such diverse circumstancesas to
bo suspect. Other explanations of injuries suf-
fered by arrested persons were difficult to be-
lieve. In one complaint, in which it was alleged
that an officer beat a Mexican American in a
cell at the stationhouse, the officer claimed that
the prisoner attacked him after he removed his
handecuff's and that the victim’s serious injuries
were received while the officer had to fight his
way out of the cell. Although the stationhouse
was filled with other officers, this particular offi-
cer did not call for assistance and claimed that
it was department policy to have only one officer
remove prisoners’ handcuffs.>* Reinterviewing
witnesses in such situations might be useful, as
shown by the example of the Fuentes case, pre-
viously described. Even without a witness, in
some cases the victim’s testimony might be more
convincing than the officer’s, with the result that
such cases might have been successfully
prosecuted.®®

Several law enforcement oficers were the sub-
ject of more than one complsint. The Commis-
sion’s review, however, showed no evidence that
the number of complaints against the same offi-
cer influenced ihe decision of whether or not to
prosecute a case against him. Nevertheless, it
would seem reasonable to assume that com-
plaints against an officer who is the subject of
several complaints should be investigated more

3 The other officers present at the stationhouse all stated
that they were aware of the struggle but did not Intervene.

33 Although no cases were found where an [ndictment was
rought In a one-fo-one situation [where the case rested on the
testimony of the victim and the officer alone], David Norman
stated that such cases should be presented to a grand jury.
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carefully than others,* Preventive methods of
dealing with officers who may be unfit to serve
could avert needless tragedies. Some of the law
enforcement officers involved in tho Pecos and
Uvalde incidents already described [as well as
in the south Texas incident described in chap-
ter 1] had figured in other complaints. A San
Antonio policeman who was the subject of three
complaints by Mexican American juveniles was
shot and killed by a young Mexican American
whom he arrested. Although it is not known
whether his reputation in the Mexican American
community bore any relation to his death, a dif-
ferent course of action might have averted this
outcome. '

Generally, the investigative file shows
whether any local complaints were filed against
an officer and whether any local action was taken
against him as a result of these compleaints. Al-
though the stated policy of the Department is
to prosecute violations even if an officer has
been subject to local disciplinary action,* no
cases in which this had occurred were found. In
most cases, the local proceedings, whether ad-
ministrative or judicial, did not result in any
adverse finding, and the Department’s investi-
gation often was limited to reviewing a tran-
script of these proceedings. While it mnay be
justifiable for the Department to concentrate
its efforts on those communities which make no
efforts to punish those guilty of police abuses,
to place too much reliance on local action sub-
verts the purpose of the Federal remedy. Minor-
ity citizens may not obtain adequate redress of
their grievances at the local level and, therefore,
Federal enforcement should be independent.

The necessity for independent Federal action
isillustrated by a case which involved a Mexican
American who was shot and killed by a San
Antonio policeman. The case was presented by
the local prosecutor to the local grand jury,
which recommended that the officer not be in-
dicted for his actions. Two years later, tio De-
partment of Justice closed its investigative files

# Thig question was discussed with David Norman, Depuly
Assistant Attorney General of the Civil Rights Dlvision, dur-
Ing the Interview of July 14, 1969, supra n. 4. Norman sald
that soonor or later such officers are caught {n flagrant vlola-
tion of 18 U.S.C. 242. He cited Sherlf Jim Clark of Selma, Ala-
bama, as an example. In the anonymity of a large South-
western city evidence of flagrant violations i8 not as likely
to come to national prominence, even though an officer may
continue to violate the law.

7 Norman interview.



on this case with the reason (among others)
that “prosecution of a whita [sic] police officer
for the shooting of a Mexican [American]
would have little chance of successful prosecu-
tion in the Southern District of Texas.” This
statement is contrary to the purposes of Federal
civil rights legislation,

Finally, a review of the investigative files
occasionally shows a tolerance for illegal police
action which secms incompatible with a clar
commitment to enforcing 18 U.S.C. 241 and 242.
In one case, the U.S, attorney recommended
against prosecution even though in his words
“technically more than reasonable force may
have been used”. The Department accepted his
recommendation.’* According to the FBI in-
vestigation, the victim suffered a severe beating,

In several other cases, verbal resistance to
arrest and verbal provocation or abuse were
considered sufficient to justify the use of force
by law enforcement officers. In still another
case, officers seeking to arrest a young Mexican
American for a minor traffic violation, broke
down the door of his house and arrested and beat
his older brother who refused to let them into
the house. According to the investigative report,
the only charge against the older brother was
that of resisting arrest. A local judge dismissed
the charge and admonished the officers for the

¥ The local U.8. attorney reviews every case under 18
U.B.C, 242 with the Department. His recommendation as to
its disposition {8 usually, although not invariably, followed
by the Depariment. Norman interview. For a discussion of the

role of the U.8. attorney in such cases, see the Commission’s
10681 report on Justice, at 64, sugran. 3, Preface.

arrest, But the local U.S, attorney recommended
against prosecution because “the officers’ actions
were consistent with their luty to take subject
into custody”. He added that it “would have
been nicer” [sic] if the officers had obtained a
warrant before entering the vietim’s residence.
The Department of Justice agreed with his
recommendations.

In a recent interview, Attorney General John
N. Mitchell was quoted as saying:
“I don’t concelve it to be a function of the Department
of Justice to be a policeman of policemen ., ."”
However, the Commission believes that the De-
partment of Justice must perform that function
if it intends to properly meet the legal require-
ments of 18 U.S.C. 242 and give to minorities
the legal rights afforded them by this law.

Summary

The principal Federal criminal sanction
against unlawful action by law enforcement of-
ficials is 18 U.S.C. 242. This statute prohibits
State officials from depriving individuals of
their constitutional rights. It is enforced by the
Civil Rights Division of the Department of
Justice. Investigations for the Department are
handled by the Federal Bureau of Investigation.

More aggressive investigations, taking into
account prior complaints against the same of-
ficer and showing less deference to local action,
can make this sanction more effective.

#N.Y. Times, Aug. 10, 1069, § 6, Part I (magazine), at 75,
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Chapter 5

Jury Exclusion

The Commission found serious and wide
spread undorrepresentation of Mexican Ameri-
cans on grand and petit juries in State courts in
many areas of the Southwest.!

Qualifications of jurors

In the five Southwestern States covered by
this study (Arizona, California, Colorado, New
Mexico, and Texas), both grand jurors and petit
{trial] jurors must be 21 years of age and citi-
zens of the United States. All of the States re-
quire residency of varying lengths and all of
them disqualify for jury service persons con-
victed of felonies.! Arizona, Californie, and
Colorado require ability to speak and under-
stand English.? Texas requires jurors to be able
to read and write.* New Mexico alone, by statute,
does not require jurors to speak or understand
English. All the States except Colorado require
jurors to be of sound mind, a requirement to

18i{nce 1880, the principle has been established that exclu-
slon of persons from Jury duty on the basis of race or color
violates the equal protection clause of the 14th ameadment to
the Constitution. Strauder v. West Virginis, 100 U.S. 803
(1880) ; E@ Parte Virginta, 100 U.8. 339 (1880) ;Virginia v.
Rices, 100 U.8. 818 (1880). Since 1875 such exclusion also has
been a Kederal crime, in violation of tbe Civil Rights Act of
1875 (18 U.8.C. 243). In 1954, In the case of Hermandes o,
Teras, 847 U.8. 4175, the Supreme Court held that this prin-
ciple extends to the exclusion of Mexican Americans on the
basis of thelr ancestery or national origin.

8ystematic exclusion of identifiable groups in soclety other
than raclal or ethnle groups (day laborers or women, for ex-
ample) has been held to violate the equal protection clauss.
See e.g., Thiel v. Southern Pacific Co., 828 U.8. 217 (1946)
(Juries may not exclude daily wage earners on a systematic
basls) ; White v. Crook, 251 F. Supp. 401 (M.D. Ala. 19¢6)
(Btate may not exclude women from serving on Juries).

Not only {s discrimination {n the selection of jurorl barred,
but defendanta are entitled to a jury drawn from a cross
section of the community. Smith v. Tezas, 811 U.8, 128, 180
(1840). However, an accused does not have the right to de-
mand that a particular jury which tries him should pro-
portionally represent his race or etbnle group. Cassel o,
Texas, 339 U.8. 282, 286 (1850).

tAris. Rev'd. Stats. §21-201 (1956): Cal. Code Civ. Proc.
§ 198 (West 1054) ; there |s an additional requirement for
grand jurors to be “of fair character and approved fotegrity,”
Cal. Penal Code § 897 (West Cum. Supp. 1968) ; Tex. Stats.
Ann. §19.08 (Additional Supp. 1069) (grand jurors); Tex.
Civ. Stats. § 2133 (Additlonal SBupp. 1869) (petit jurors) ;
N. Mex, Stata. Ann. § 19-1-1 (1853); Colo. Rev’d. Stats.
§ 78-1-1 (1983).

® Ariz. Rev'd. Stats. §21-201 (1958) ; Cal. Code Civ. Proe.
§ 198 (West 1034) ; Colo. Rev'd. Stats. § 78-1-1 (1963).

¢Tex. Stats. Ann. § 19.08 (AdAitional Supp. 1969) (grand
Jurors) ; Tex. Civ. Stats. § 2133 (Additional Supp. 1969) (petit
jurors).
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which Texas and Arizona add that of “good
moral character”.? Until 1969, Texas had the
unusual requirement that a juror be a freeholder
or householder or the wife of such a person.®

Generally, jrries are selected from lists of eli-
gible jurors compiled by jury commissioners
appointed for that purpose.” No mandatory sta-
tutory direction is given as to the source of
names to be included in the list, except in Texas,
where in specified populous counties jury lists
have to be compiled from tax lists.* The Arizona
and New Mexico statutes require that voting
lists be made available to jury commissioners
for their use in compiling jury lists, In Colo-
redo, tax lists may be used.?

The actual practice for oompllmg such lists
varies widely. In Denver, Colorado, o city di-
rectory is used.!

Voting registration lists are used in Tucson,
Arizona, but the superior court clerks call jur-
ors by telephone, thereby restricting jurors to
those who are listed in a telephone directory.’
In Los Angeles, municipal and superior court
jury lists are compiled from voting lists.!*

From these lists, a pool of eligible jurors
(called the venire) is summoned when the serv-
ices of a grand or petit jury are required. In the
case of petit jurors, the litigants may challenge
a certain number of potential jurors either for

S Sxpro n. 2.

Tex. Stats. Aan, § 19.08 (1866), as amended, Tex. Stats.
Ann, }19.08 (Addiiional Supp. 1069) (grand jurors) ; (Tex.
Civ. Stats. § 2133 (1964), 6¢ amended, Tex. Clv, Stats. § 2133
(Additlonal Supp. 1969) (petit jurors).

T Colo. Rev'd. Stats. § 78-2-1 (1963) ; N. Mex. Stats. Ann.
§10-1-6 (1053) ; Tex. Clv. Stats. §§ 2104-11 (1064), Tex.
Civ. Stato. § 2094 (Additional Supp. 1989) and Tex. Civ,
Stats. §§ 200596 (1964). In Arirona, the county boards of
supervisors act as jury commissioners. Ariz. Rev'd. Stats.
§ 21-301 (Additlonal Supp. 1969). In California, the use of

Jury commissioners by the supe...r courts is optional and the’

judges may complile thelr own list. Cal. Code Cliv. Proc. § 274a
(West Addftional Supp. 1969).

.8 Tex. Civ. Stata. § 2004 (Adclitlonal Supp. 1969) and Tex.
Civ. Stats. }§ 2104 and 2107 (1864).

* Aris. Rev'd. Stats. §21-301 (Additional Supp. 1069);
N. Mex. Stats. Ann, §10-1-3 (1953); Colo. Rev'd. Stats.
§ 78-2-1 (1963).

10 See infra. p. 37.

U Interviews with Anthony Ching, Mar. 5, 1068; Manuel
Garcia, Mar. 5, 1968; and Hector Morales, Mar. 6, 1998,

12 Telephone fnterview with Douglas Lathrop, jury com-
missioner for the municipal courts, June 25, 1969 ; Stanford
Bidden, assistant jury commlissioner for the superior courts,
June 23, 1060.




E

Q

cause (such as bias or failure to meet statutory
requirements) or peremptorily (for no cause).!s
The jurors who remain constitute the “jury
panel.”

Petit juries

Underrepresentation of Mexican Ameri-
cans—At the Commission’s San Antonio hear-
ing, David Rubin, the Commission’s Acting
General Counsel, asked Matt Garcia, a lawyer
who had practiced law in Texas for 18 years,
about his experience with petit juries:

Mr. Rubin: Could you tell us how many cases you
have trled, roughly, in southern Texas?

Mr. Garcia : Hundreds.

Mr, Rubin: Hundreds of cases?

Mr. Garcla: Yes.

Mr. Rubin: And in how many of these cases have
Mexlean Americans actually served on jurtes?

Mr. Garcla: . .. I really can't remember a single
case other than possibly a case that I tried in
Federal court in Del Rio, here in later years, where

a Mextean American actually served on the jury.*
Mike Gonsalez, a lawyer who practiced with
Garcia for a time, was asked the same question,
Gonsalez had tried cases in Uvalde, Maverick,
Zavalla, Dimmitt, Real, Val Verde, Kinney and

other counties in southern Texas which had .

large Mexican American populations.’s Of the
hundreds of jury cases he tried in those counties
during the previous 10 years, he could not recall
& case in which a Mexican American served on
the jury.1s

Other persons confirmed this testimony con-
cerning petit juries in south Texas. R. P. San-
chez, a lawyer in McAllen, Texas, said that al-
though the population of Hidalgo County was
abeut 75 percent Mexican American, only one
or two Mexican Americans served on juries.”
Dr. Ramero Casso, a prominent member of the

13 See dlscussion infra p. 38.

4 San Antonfo Hearing at 665-66.

3 According to the 1960 census more than 50 percent of
Maverick, Zavalla, and Dimmitt Counties is Spanish sur.
named ; more than 35 percent of each of the other countles s
Spanish surnamed except for Real, which [s more than 10
percent Spanish surnamed.

18 San Antonio Hearlng at 666.

1 Interview with R. P. Sanchez, Juue 27, 1068,

RIC

Aruitoxt provided by Eic:

local Mexican American community in McAllen,
agreed.'®

In Phoenix, Arizona, Jess Cuellar, a proba-
tion officer in the superior court, stated that in
95 percent of all trials in the superior court in
Phoenix no Mexican Americans sat on the jury
although Phoenix was over 6 percent Mexican
American according to the 1960 census.”® Ar-
mando De ILecon, a Phoenix attorney, believed
that a serious problem of jury exclusion existed
throughout the State.?® In Tucson, Arizona (17
percent Mexican American}, two attorneys and
a city councilinan confirmed that very few
Mexican Americans sat on juries.?*

In Colorado, Mexican Anericans claimed that
members of their group were underrepresented
on juries in rural areas.? In Denver, jury panels
arec made up by random selection from names
contained in the city directory, an annual
compilation listing all adult residents in the
city. The directory contains over one-third more
names than the local voting lists and, according
to the Denver Jury Commissioner, results in
juries which represent a good cross section of
the community.?

In Albuquerque, New Mexico, lawyers stated
that there was no jury discrimination in the
State courts and that Mexican Amarican repre-
sentation on State juries was better than on
Federal juries Lefore the Jatter were reformed
by the Federal Jury Selection and Service Act
of 1968.% In Fort Sumner, New Mexico, how-
ever—an area more than 60 percent Mexican
American—a Commission staff member was
told by several local Mexican Americans that no
Mexican Americans serve on juries.®

In Los Augeles, the public defender,

3 Interview with Ramero Casso, June 1968.

» Interview with Jess Cucllar, Feb. 27, 1068,

 Interview with Armando De Leon, Mar. 1, 1968.

M Interviews, aupran. 11,

22 Interview with Carlos Lucero, Deec. 11, 1867; Henry
Trujillo, Dee. 13, 1967, Mr. Trujillo attributed lack of repre-
sentation to unwiliingness of Mexican Americans to gerve as
much as o diserimination.

3 Interview with Joseph Horgan, Nov. 13, 1007.

2 See fafra n. 85; Interviews with John Burclaga, Feb. 27,
1968 ; Charles Drlscoll, Feb. 28, 1968 ; Paul Phillips, Feb. 6,
1068.

SInterview with Jose Val Vede, (group meeting) Feb. 28,
1968.
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Richard S. Buckley, told the California State
Advisory Committeo that, although the trial
juries in Los Angeles County are selected from
lists based on voter vegistration lists, he does
not think that juries sre as representative of
the Mexican American population asone would
expect. He stated: “I recall very few Mexican
Americans on any juries I have tried in a period
of 15 years.” *¢

A lawyer practicing in Los Angeles, however,
stated that in East Los Angeles [a predomi-
mantly Mexican American area] many of the
persons called for jury duty are Mexican Ameri-
can. He said that this situation is ‘‘unique’
in the county.**

Use of bpecemptory challenge—Use of

peremptory challenge in both civil and criminal
cases ® to eliminate the few Mexican Americans
found on petit jury venires was the source of
frequent complaints.?* At the Commission’s San
Antonio hearing, Mr. Garcia explained how the
coinbination of a small number of Mexican
Americans on the venire list, often placed at
tho end, and the use of the peremptory chal-
lenge made it possible for the prosecution to
assure that there are no Mexican Americans
on the jury:
[(W]lhen you walk into the courtroom, why, the judge {s
cilways very amiadle, opposing counsel 1s always very
amfadle, aad all the clerks are amiable, but when you
get handed that jury )ist and you see maybe t~o Mexi-
cah Ameticans 1n a list of 28, and both of them ere very
appropriately—Iinso’ar as the S8tate is concerned—
very appropriately placed so far down that you're not
going to get to them, or placed in such a position that
the State need ooly use & very small nuwaber of thefr
caalleuges. In otha words, to strike them frotn the
panel.

W 108 Angeles T. at 202,

" 14, at 119-20.

® The peremplory challeage s the statatory right of the
prosecstor or defease attorsey 1a a ¢rimincl care to chollenge
a limited numbe? of prospective (petil) Jurors witduat giviag
say rewson therefor. The namber of challeages varies depend.
fag #a the gravity of the charge. In pome State>, inclediag
Texan, litigants 1a civll suits also may use peremptory
challenges. Ja capital cases, (he pariies may have a9 maay
83 20 challeages. (Bee eg. O21. Pea. C. | 1010 (West 1938)).
In feloay casen, potmelly each 0142 Yas sit. (Bee ¢ g, AMe
Rev’d 8tsts, R. Crim. Proe. Non 733, 126, 228 (1054).

B 1a Swein r. Aledome, 350 U R, 202 (1963) the Supreme
Court upheld the use of the petemptory challeage by prosecs-
tors to remove ladivides]l Negro Jurors from Juty vealres tvea
1t race waa the princips] motive for the use of (he challenge
becaute. the court beld. petemptoty challeages may be weed
for any of no canse to remove Jutors. The contrt Impiied that
sratematic upe of the challenge by a prosecutor sver a loag
persod of time to remote Negroes from jury tolls mey be
wnconstitutions]. Hewerver, (be extstebce of 2uch & practice
wes heM Bot preved 12 that case.

And I'm speaking of areas where the percentage of
Mexican Amerlcans exceeds 50.*

Pete Tijerina, an attorney in San Antonio,
stated that he was counsel for a Mexican Ameri-
can plaintiff in a negligence case tried in Jour-
danton, Texas in March of 1966. Jourdanton is
65 percent Mexican American. Finding that
on a venire of 48 jurors only one was Mexican
American, Tijerina sought and received a trial
continuance until July in the hope that & new
jury venire would be more representative. Two
Mexican American names appeared on the July
venire list, but investigation showed that only
one of these persons was alive. Tijerina again
asked for and was granted a delay. In Decem-
ber, five Mexican Americans were among the
48 veniremen. All five were peremptorily chal-
lenged by the defendant's insurance company’s
lawyers. Tijerina then settled the case for an
amount which he believed was much lower than
what was warranted by the plaintiff’s perma-
nent injuries, but he despaired of getting a rep-
resentative jury to try the case.”

James De Anda, a lawyer from Nueces Coun-
ty, Texas, stated that records in that county
revealed that until recently prosecutors in crim-
inal cases struck from the jury lists all Mexican
American names in cases where a Mexican
American was the defendant.’* In Phoenix, Ari-
zona, a probation officer said that the six per-
emptory challenges available to the prosecution
invariably were used to eliminate Mexican
Americans fromn juries when the defendant was
Mexican American.*

In Tuceson, Anthony Ching, an attorney, said
that when the defendant in a prosecution is an
Anglo, the few Mexican Americans who appear
on jury panels usually are removed through
peremptory challenges by ihe defense and the
prosecution. \When a Mexican American is the
defendant, the prosecution uses its peremptory

® Ren Aatoale Hearleg at €43. Ia Tesss, Detit Jaties are
choten by Jury - >mmiseioners, except la “ertala comatles, Ia
which they ate selected from watreat Lok Vsts by & committee
comporsed of the rhetill, the county clerk asd the district clerk
fa the conaly. Ter. Clv, Riate. §} 2004-98 2104-11 (1084)
sad (Additional Supp. 1960). 1a soath Teray allegedly, there
ste only one of two Metican American jury commissioners
Taterview with Mite Goasales, Dee. 9, 1088,

N faterview with Pete Tijering, Apt. 9, 1948

® Iatet-Ageaey Commitiee on MNetican American Affsire,
TAe Mesican Ametican: A Kew Focud on Opporinnily. Testi-
moay presealed at the Cabinet Commitiee Heatiagd on Mest:
can Amatican Affslre, Bl Papo, Ter.. Oct. 1628, 1947 [deteln-
sfter cited as Cabinet Committee Hearinge) at 818

® faletview with Jess Cuellar, Feb 27, 1988,
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challenges to prevent Mexican Americans from
serving on the jury.* Manucl Garcia, another
Tucson lawyer, said that it was unusual for a
panel of 24 prospective jurors to contain as
many as six Mexican Americans but, if it did,
they were removed by the prosecutor’s peremp-
tory challenges.’s

Manuel Aranda, a Mexican American lawyer
practicing in Los Angeles since 1965, described
the use of the peremptory challenge by prosecu-
tors in cases involving Mexican American de-
fendants as follows:
It turns out to be a game trying to get your Mexican
American furor on as the district attorney tries to get
him off, ard If you are in East Los Angeles (a pre-
dominantly Mcxgican American area) it works out all
right because eventually you can't dismiss everybody,
but If you move Into . .. any other jurisdictlon outside
of East Los Angeles . . . If you have one {Mexlcan
American on the venire), that one would antomatlically,
or In all my casea, have been ellminated (byl . . . &
peremptory challenge.®

Grand juries

Texas—Onelawyer practicing in south Texas
expressed the view that Mexican Americans had
appeared on grand juries in that area only re-
cently and then merely in token numberss’' In
San Antonio, more Mexican Amoricans sat on
grand juries, but several attorneys complained
that the same names appeared again and
again.ll

California—A study of the extent to which
persons of Spanish surname have served on
grand juries in California was dore under con-
tract to the Commission by California Rural
Iegal Assistance, Inc,) (CRLA) in June 1968.%
In California, grand jurors have the authority
both to indict persons for crimes and to investi-
gate and evaluate the edministration of local
government.** Because of this broad authority,
exclusion of Mexican Americans from grand
juries not only may affect their ability to re-

™ faterview with Aathony Ching. Mar. 8, 1968,

B laterview with Maawel Garcla, Mar. 8, 1968,

% Los Avgeler T. 2t 120,

# Jater riew with Mike Gonnales, tupro n. 30. Most ccuntles
in south Tetas ate bearily populated by Mestcan Americana
The majority ate over 80 percent Mesican American and very
few have & popslation which 1s lexs than 33 perceat Metican
American. See rupron 18,

 faterview with Pete Tijerina, Apr. 9, 1968 Joha Alanie
and Peler Torres, Ape. 10, 1088,

B Reprinted beteln a3 Appendis B (hetefaafter cited 00
CRLA repott).

®Cal Pea. C. (1010 (b) and (e), 928, 924 233-8 (West
1935) (Cum. Bapp. 1941).

ceive fair and impartial criminal justice, but
also is likely to render grand juries less vigorous
in inquiring into and exposing governmental
deficiencies—in police departments and school
systems, for example—adversely affecting Mexi-
can Americans.

In California, te qualify asa grand (or trial)
juror a person must be a resident citizen, over
21, of ordinavy intelligence and “possessed of
sufficient knowledge of the English language”
to understand grand jury proceedingss! Al-
though California law authorizes the use of
jury commissioners to compile grand jury
venire lists, the general practice seems to be
selection from a list personally prepared by the
Superior Court judges.

The CRLA study, which covered the 20 coun-
ties with the highest percentage of Spanish sur-
name population, showed underrepresentation
of Spanish surname people on the grand juries
of overy county studied.** In every county
studied, the percentage of Spanish surnamed
grand jurors over a period of 8 to 12 years was
significantly less than the Spanish surname per-
centage of the county’s population. In no county
did the percentage of Spanish surnamed grand
jurors equal or exceed the Spanish surnamed
eligible persor.s in the county.

The counties in which these percentages came
closest to each other, such as Yolo {population
9.7 percent, grand jurors 5.3 percent Spanish
surnamed ), Santa Clara { population 11 percent,

4 CRLA Repoet at 114 snd statutes and cases clied therela.

@14 For a discoseion of methods used by judges to prepare
such UHstx see infro at 43 of 2eq.

@ CRLA Report, at 29-44. For (ne purpose of the sledy,
CRLA obtained the lists of names of grand Jurors fa 18 of the
20 countles studied for at lesst 10 sears betweea 1957 and
1968, 12 15 of these coumnties, Pecords were avelladle for the
12-5ear period 1957-64 Ia two additiona) countles, tecords
were only araliable for T aed 8 years, respectively and la
1len of a greater perfod these Agures were wied (p. 1146).
fa # :h of the 20 counties, the grand furces who acteally
set d were compared to the percentage of Bpanish surnamed
preons 1a the population (p. 117). For purposes of the study,
this percestage waa tedeced by the estimated nsmbder of
Epanish surnamed petrons who were aot U.S. cititens and
therefoee not eifgidle for Jury duty (p. 117). The anthors aleo
took luto conxiderstion the fact that persots wader 21 wete
pot eligible for Jury duly and sttempted to accouat for that
factor 12 estimating the nligidle Xpanish sursamed population
12 each county (p. 111).

The atudy ais0 tovered (we additiona) covuties which con-
tained the largert perceatages of Ladian popsisilon. It showed
that Indlans were nnderrepresented 0n the grand juries of
each of these counties. In one of the txo countles, 30 Iadian
setred on ANy grand Jury duriag the period stedied. 8ince the
CRLA stedy’s infliation, five Indlass wete etamined as
reairemes In (hat comatly, accordiag to the teport. CRLA
repoct at 118,
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grand jurors 5.7 percent Spanish surnaried),
and Merced (population 13.6 percent, grand
jurors 6.8 percent Spanish surnamed) still ex-
cluded 11 to 30 percent of the eligible Spanish
surnamed population from grand jury service.
Other counties such as Fresno (population 14.5
percent, grand jurors 1.3 percent Spanish sur-
named) and Orange (population 6.3 percent,
grand jurors 0.4 percent Spanish suramed) ex-
cluded more than 80 percent of the ehglb}e
Spanish surnamed population.*

On the theory that 8:1 disparities between the
percentages of eligible minority persons in the
community and of minority grand jurors for 10
years or more raise & presumption of unconstitu-
tional selection, the study concluded that such a
presumption was raised in 15 of the 20 counties
studied.«*

In four of the connties, the disparity was more
than 10:1 between Spanish surnamed population
and Spanish surnamed jury service—the actual
disparities in Colusa, Orange, Monterey, and
Fresno Counties being 16.6:1, 15.8:1,13.9:1 ard
11.5:1, respectively. In these counties, 89 percent
of the eligible Spanish surnamed population had
been excluded from grand juries, a figure com-
parable to the proportion of Negroes excluded
in cases arising in the Deep South.**

In Los Angeles County, with almost 500,000
eligible Spanish surnamed residents, only four
served as grand jurors during the 12 years
studied,'* while Orange County, Caiifornia’s
fifth largest (eligible Spanish surname popula-
tion estimated at 44,000) had only one Spanish
surnamed person on its grand jury lists in the

# CRLA Report, Tadles 1l and 111,

B CRLA sttempted Lo determine statistically whetber the
dleparity betweea the percentage of 8panish surnamed jurors
and the perceatage of eligible Bpanish aurnamed persons wan
conelatent mith the theoty of random selection of jutors. The
asthors of the stady concladed that "the praciples espoused
both by fudges and mathematiclans would Indleate that a
loag coatinued dieparity of 5:1 or more befween the percent.
age of misority grand Jurors sad the minority groep percent-
age of the commuaity rafees & presamption of unconstitetional
selection™ (pp. 114-15) —a presamption teduttadle by o rea-
rovsbie aondisctiminatory esplanation of the disparity.

# Fot esample. ta Colara Connty, 8.8 perceal of the eligidle
popriation Is Rpanish sutnamed, bat oaly 0.8 perceat of the
grand jurors were Bpanish surname duting the period studied.
Ia Fresno Conaty, 148 perceat of the popslation, tompared
te 1.3 percent of the grand jurors, were Kpanish rurnamed.
Compare Bime ¢. Gesrgis, 389 US. 404 (1987) where 244
percent of the taspagers hut oaly 9.8 perceat of Lhe veairemen
were Negroes, aad Whites r. Georpie, 383 U R 833 (1D08)
whete 271 perceat of the tatpagers and 9.3 perceat of the
reniteien were Negroea Ta both cases, 8 prime focie case of
diseriminaticn was held to be made ont.

” CRLA Repott at 180,

12-year period.¢* Monterey County, with 23,118
Spanish surnamed inhabitants, had one Spanish
surnamed grand juror during the 12 years. Ad-
ditional research showed that this juror was
Spanish, rather than Mexican American, and
that no other Spanish surnamed juror had
served in the 30 years from 1938 to 1968.**

The study encompassed analysis of 224 grand
juries in the 20 counties covered. During the 12
years from 1657 through 1968, in only 18 of these
grand juries did the percentage of Spanish sur-
named jurors approach or exceed the Spanish
surnamed percentage of the general population.
In the other 206, the Spanish surnamed percent-
age of grand jurors fell inarkedly under the
Spanish surnamed percentage of the population.

The role of nondiscriminatory factors in
underrepresentation of Mexican Ameri-
can jurors

English language—The authors of the
CRLA report tried to anticipate explanations
that might be advanced by judges or jury com-
missioners for the absence of Mexican Ameri-
cans from grand jury rolla. One reason that has
been given to explain the dearth of Spanish sur-
named grand jurors in the Southwest is the lan-
guage handicap among the Spanish surnamed
group.** The CRLA report discounted this ex-
planation for the absence of Spanish surnamed
persons in California because the greatest inci-
dence of lack of knowledge of English probably
occurs among noncitizens who were not included
in the study’s computation of the eligible popu-
lation ¢! and also because this explanation was
not advanced by any of the witnesses at 1967
California Assembly Hearings on the grand
)ury, who were familiar with problems of grand
jury selection.*

o g

o e at 119,

® {aterriews with Elisabeth Covont, Dee. 15, 1947 and
R. P. Banches, June 27, 1068 New Mezlco alone of the five
Soathwestern States included 12 this study does aot require
Jutors to be able to spesk or anderstaad Faglish. Arfs. Rev'd.
Ktate. | 21-201 (1034): Cal Code Cir. Proe, {198 (Went
1954} ; Colo. Ree'd. Stats. § $8-1-1 (1983); Tes. Ctr. Btatn
1 2133 (Additional Bepp. 1969); Tes. Stals Ann. $15.08
(Additional Bapp. 1089).

R CRLA Heport at 121. ANl fire Routhwestera Btates la.
ciuded 1a thia stedy tequire futora te be U.& citisear. Cal.
Code Civ. Proe. § 198 {West §934) ; Cal. Pea. C. | 887 (West
Cum. Rupp. 1968) ; Aris. Rev'd. Btats. § 21-201 (19%1) ; Colo.
Rev'd. Stata § 18-1-1 (1983); N. Mes. Rtats. Ana. {19-1-1
(19533);: Tes. State. Aan. § 1008 (Additional Sepp. 1989)
and Tex. Clv. Slate § 2133 (Additions! Sepp. 1969).

N CRLA Report 2t 121,



Educational levels of Mexican Americans
suggest that a large number qualified for jury
duty. In U.S. v. Rabinowitz® the majority
opinion suggested that 6 years of school com-
pleted may bo considered as a standard in judg-
ing ability to read, write, speak, and understand
English. Completion of the sixth grade was
adopted as a presumptive standard of literacy
(in English or Spanish) by Congress in a sec-
tion of the Voting Rights Act of 1965 dealing
with voting rights of Puerto Ricans.® Experts
who testified in U.S. v. Hunt}® a case which in-
volved claims of exclusion of Mexican Ameri-
cans from juries in San Antonio, Texas, pro-
posed that 5 years of school be used as a stand-
ard in jury cases.

According to the 1960 census, Spanish sur-
named persons over 25 in the Southwest com-
pleted 7.1 median years of schooling.** In each
of the States except Texas, the median years
completed exceeded 6 yeara.!’ In Texas, in 1960,
the Spanish surnamed population aged 25 and
over had a median schooling of 4.8 years; how-
ever, of the Spanish surnamed group aged 20 to
49, 65.7 percent of the women and 63.3 percent
of the men had completed from five to 11 pri-
mary grades in 1060.%* Thus, even though the
average schooling of Mexican Americans in
Texas may not be high, a large number—more
than 820,000—still meet the presumptive stand-
ard of eligibility for service.

Throughout the Southwest, the level of educa-
tion of Spanish surnamed persons in urban
arcas was considerably higher than in rural
areas* Thug, there may be rural counties—

=364 . 24 34 (51h Cir. 1968).

H42USC. 1973 (¥) and (o).

2963 F. 8app. 178 (D. C. W. D. Tex. 1967). The Diateiet
Court {a Hunl computed the eligitility of Mexican Americans
for Jury duty la Bexar Couaty, Tex. by aring both the 8 2ad
the 6-year standards. The court held that the disparity between
the percentage of Mezican American populatica eligitle for
service [15 to 17 perceat of the oopulation] and the percentage
of Mesican American Jorora (11 percent] waa nol suficient to
preanme discrimination.

% Compatationn based oa the U8 Cenrsa la Grebler: Fhe
Schooling Gep: Bigna af Pregresn (U.C.L.A. Mexican American
Stedy Project Adrasce Report No. 7, 1967) ([bereinafter
Gredlet] at

S 14 The median yeata completed 3y Rpanish rutnamed per-
tona sver 25, hy State, were aa followa: Atizoan, 7.0 Call-
fornia. 8.6; Colotade, 8.2 New Metlco, 1.4 Tenat, 4.8

" Repott of the Qevernor'a Commitiee on Pudlie Rehool
Education, "The Challenge aad The Chance,” 1968 at 18
Tounget Mestcan Ametricesa bave highet levela of echoollag
thaa older caes;: thut 2 mesrare of edecation of the yroup
oter 20 fa lkely to result In a higher median (han of the
group aver 25. See Gredler at 1-10.

® Grebler ot 10.

especially in Texas, where the median is lower
than in other States—where language may in
fact be a substantial factor in making Mexican
Americans ineligible for jury service.®

In the 19 southernmost Texas counties which
had more than 50 percent Spanish surnamed
populations in 1960 (except for Kleberg,
Nueces, and San Patricio which ranged from
35 to 50 percent Spanish surnamed ), the median
level of education of Spanish surname persons
was less than 5 years except in Duval and Webb
Counties, There it was 5.1 and 5.4 years respec-
tively.® However, in each of these counties,
there were hundreds and in some cases thou-
sands of Spanish surnamed persons who had
completed from 5 to 7 or more years of school-
ing (including, in many cases, high school and
college) which presumptively qualify them to
serve as English-speaking jurors.*

For example, in Bee County, Texag, although
the median education of the county’s more than
8,500 Spanish surnamed persons was only 3.3
years, in 1860 1,199 or 14 percent of these per-
sons had had at least 6 years of schooling. In
Starr County, 2,004 Spanish surnamed persons
over 25 [more than 19 percent of the Spanish
surnamed population] had had more than 6
years of schooling. In some of the south Texas
counties mentioned as not having Spanish sur-
named jurors—Uvalde, Maverick, Zavaila, Dim-
mitt, and Val Verde—the number of Spanish
surnamed persons with more than & sixth grade
education in the respective counties was 1,101,
1,888, 805, 604, and 1,852 respectively.*® In all
of the 19 counties covered, at least 8 percent and
uften as much as 20 percent of the Spanish sur-
named population had reached that level of
education.

In the 20 California counties studied in the
CRLA report, in 1960 the median level of edu-
cation of the Spanish surnamed population in
1960 exceeded 6 grades in all but two of the
counties, Imperial and Madera, where the me-

©To the etfeal that the venire Hsta themeelrea excinde
Mestean Americana the English adtiity of Mesican American
poteatial jurora will pot be tested. Thus, a teform of the
method ured to compile venire lista 2o an to lacliede 8 larger
number of rexidenta can reruit 12 a pignificantiy highet aum.
bet of Meatcan Ametican jurors For am acconst of such
teforme 1a rurs] Nueces County, Tex, see the statement of
James De Anda, an attoraey from Corpus Christl, Tes., befete
the Cabinet Committee Hearinge, repran. 82.

© Ree Table 1, p. 42,

& Ree discussion wpre.

6 Ree Tadle 1 fafre.
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TABLE 1
Number of Percent of
Spaanish Spanish Median level
surnamed surnamed of education
Total Spanish persons over rsons over of Spanish
County population surnamed 25 who have 5 who have surnamed
population completed 5§ completed 5 persons
to 7 ormore to 7 or more over 25
years of years of
school school
AtASCOS8. ..o oaaaoaa-. 18, 828 8, 545 937 1.0 26
Bete s iiaccaanas 23,765 8, 680 1,199 14.0 3.3
Brooks. .o ooioiiiiicacaaaaan 8, 609 5,928 1, 246 21.0 4.8
Cameron (Brownsville) . ..._..... 151, 098 08, 744 14, 818 15.3 3.9
Duval....cocccecaiieacaacaaaan 13, 398 9, 788 2,321 23.7 5.1
Dimmitt. . ceecaeaacieaaeacaaa 10, 095 6, 760 604 89 2.3
) ¥+ 1 10,112 6, 250 734 1.8 2.3
Hidalgo (MeAllen). ...__........ 180, 904 129, 092 16, 636 12.9 3.3
Jim HOgg- - oo ieeeieaanes 5,022 3, 861 883 22.9 4.5
Kleberg. caiaaaaiiacceaan. 30, 052 12, 514 2, 226 17.8 4.4
Maveriek. e o icaeiieeeiieans 14, 508 11, 253 1,888 16. 8 3.9
Nueces (Corpus Christl) . ....._.. 221, 573 84, 386 14,912 8.7 45
1171 ¢ SN 17, 137 15, 196 2, 094 19.3 4.3
Uvalde. .. ..o e 16, 814 8, 002 1,101 13.8 3.4
ValVerde. .. oceniaaneeennn.. 27, 461 10, 814 1, 852 17. 1 3.7
Webb. oo 64, 791 51,784 12,212 23.6 5.4
Willaey. oo e iiaeeaaa 20, 084 13, 734 1, 461 10.6 2.8
Zapata. ... iaaiai... 4,393 3,285 658 20.0 4.1
Zavala. o iiiiaeeaiaan 12, 696 9, 440 803 868 2.3

Bource: Computstions based oa
Tesas and County and City Dm Book, 1962

dian for Spanish surnamed persons was 4.3 and
5.9 respectively.®* In Imperial Count), which
had 23850 Spanish surnamed persons in 19€0,
5,198 of those over 25 had completed 6 to 7 or
more years of school in 1960; in Madera, that
figure was 1,405 out of a total Spanigh surnamed
population of 6,225.¢* Thus, even in those coun-
ties, exclusion of Spanish surnamed grand
jurors canld not be justified solely on the basis
of the Englich language requirement. In any
event, the English language requirement cannot
explain the striking disparities in grand jury
service disclosed by the CRLA study in urban
as well as rural arcas.

Low-ncome—The CRL\ report also con-
sidered the argument, advanced to explain the
lack of minority grand jurors in California dur-

% Perrons of Rpanlsh Karname, supre n. 1, Preface: CRLA
Repott Tadle 1. 1n e of the 20 countles, the median level of
education of the Xpaatsh suthamed population was belween
6 and 7 grades completed ; fa five between 7 and &, In six otver
S but lees than ®, and Ia Alameda and F.08 Angriex Couttiee
(which are hghly webanited) the average was § grader of
rchooling,

nte
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ing the California Assembly hearings, that
minority persons conld not afford to serve.
California requires its grand jurors to serve
for a full year. The salary for grand jurors is
25 a day.** In some counties, such as Los Ange-
les, grand jurors setve for an average of 3 days
a week during their year of service. Several
persons testified before the California Assembly
Interim Committee on Governmental Efficiency
and Economy that grand jury service imposes
an unbearsble burden on people of low-income.*’
Similarly, jury commissioners in Bexar County,
Texasg, whete jurors are paid $4 per day,*® were

% Cal. Fen. C. § £90 (Wert 1936).

® Mrarirg:s an the Celifornia Ceunty Gread Jury Eyriem
Refore the areemdly Interim Commitice om Govreramealsl
Efclency and Econemy of the Calif. State Leglslature: Part I,
Kactamento, Sept. 27. 1987: Part 11, Los Angeles, Oct. 186,
1967 : and Fart 111, &an Francisco, Oct. 31, 1967,

®ean Antonlo Expters and News Feh 9, 1969, p. 6-H.
Col. 1. Rater of pay for jurors are simflatly low in the
other Stales rfudled. Ta Atlzona, they range from §8 per dag
for supetior rourt attendance to $4 per day fa Justice coutt.
Atiz. Rev'd. State. § 21-221 (19361, 1a Colorado, they range
from £4 for eourts of tecord to 33 for police magistrater
contls. Cote, Rev'd. State. § 56-6-1 (1982}, Ia New Metico,
the Pate of pay 13 3 per day for all Jurore. N. Mes. Stata Ama.
§19-1-41 (1833).



concerned with financial ability of prospective
jurors to serve,®

The CRLA report discounted this factor as
an explanation for the paucity of Mexican
Americans on grand juries in the counties
studied. The authors believe it unlikely that only
four Mexican Americans in Los Angeles earned
incomes during the 12.year period sufficient to
enable them to serve on grand juries. Moreover,
they roncluded that this argument could aot be
made at all with respect to the rural California
counties where actual grand jury service is lim-
ited to a few weeks and is arranged at the con-
venience of the jurors, and where many Mexican
farm workers are unemployed for several
months of eacln year.y

Factors leading to discriminatory exclu-
sion of Mexican Americans from juries

“Keyman” system—In all five States, as in.
dicated earlier, grand and petit jurors are se.
lected by jury commissioners, judges, or a board
of elected officials functioning as a jury com-
mission. None of the States require random se-
lection from a specified list. This system of selec-
tion vests considerable discretion in jury com-
missioners and judges.” In a case dealing with
the Texas system for choosing grand jurors,
Judge John R. Brown of the U.S. Court of
Appeals for the Fifth Circuit, commented:

The Texas system . . . for constituting the grand Jary
is highly eelective, and relying at no atage on random
cholce or the laws of chance, it commits much to the
jury commissfoners.™

In regard to the same systein, Justice Hugo L.
Black of the Supreme Court of the United
States, remarked:

« « « The Texas statutory acheme is not in itself unfalr;
it {5 capable of being carried out with no racial dis-
crimination whatsoever. Bot by reason of the wide dis-
cretion peemissible In the various steps of the plan, it
Is equally capable of being applied in such & mannet as

® Redriques v. Browen, Cle, No. 6120884 (D.C. W. D. Tex,,
fled Avg. 29, 1088). (Platetifts’ bler)

% CRLA Repoet at 120-21,

N Although sone of the pervons 1a charge of selectiag Jutors
tald that they chose highet Income people becauw they were
more liable to meet the subjective qualtfications of “good ehar-
acter™ and tategtity, pant stedies of "Blue ridboa™ jutries sbow
that jury commissioners of tea equate dexdradie Intellectual and
motal quslities with & higher lerel of edvcation aad tacome.
Ree eg., Note, The Blue Ridbon Jury, 60 Harr. L. Rer. 613,
814 (1947) and Kuda, Jury Discrinination: The Xegd Phase
41 Bo. Cal. L. Rev, 233, 388 of seq. (Wiater 1968,

™ Brosks c. Beto, 388 F. 24 1, 4, (Sh Clr. 1988). Grand
jurers ta Tezas are chosea by Juty commistioners appointed
b2 the Slstrict Judgen Teg, Btais. Aan, {19 (1984).

practically to proscribe any group thought by the law's
administrators to be undesirable.”

Depositions in a recent lawsuit illustrate how
easily the Texas system can be abused to result
in an unrepresentative grand jury. In Rodri-
gues v. Brown the Mexican American Legal De-
fense and Education Fund, Inc. is challenging
the sclection of grand jurors in Bexar County,
Texas which includes San Antonio.™ The suit
attacks the constitutionality of the “freeholder
or householder” requirement in Texas as setting
up an arbitrary classification based on wealth.'
It also attacks the procedure by which grand
jurors are chosen. Although plaintiffs do not
claim that the proportlon of Mexican American
grand jurors is so far less than the proportion
of eligible Mexican Americansin the community
as to raise a presumption of discrimination, they
do allege that the grand jury commissioners
make no effort to obtain a grand jury drawn
from a cross section of the community.' De-
positions of the jury commissioners relied on by
the plaintiffs show that the commissioners in
their 1064, 1965 and 1968 terms met for only 1
or 2 houre, chose grand jurors from among
their acquaintances, and made no effort to ac-
quaint themselves with sections of the com-
munity beyond their own.

All of the commissioners stated that they se-
lected people whom they knew personally, Each
kness whom he would select before the com-
missioners met as a body.'* A real estate and
insurance man picked only “business people,
reliable and responsible”; a pharmacist chose
only “professional people™. One grand jury com-
missioner wanted the “cream of the crop” on
the grand jury; another picked only “outstand-
ing citizens".!* With one exception, each com.

O Emith o Teees, 311 U8 1358, 15031 (1940).

Y Redrigues ¢, Browea, smupra n, €9.

% The plalatifs seek 22 fajunction agalast the eaforcemmeat
of the State law. Ther asked for the coavenlng of a theee-
Judge ecart uader 38 U.S.C. 2231 and 2284, Oa May 29,
1049, & theee-Judge paael decided thst oa its Tace, the Tesas
frecholder reqalrement was 2ot v.toastitutiontl. The decision
o8 whether the statute !s discrimisatory as applied wiil be
made hy the U.S. District Court for the Westera District of
Tesas. Telephore coaversalion with Juaa Rocha, MALDF
sttorney, June B, 1949. Bubeequeatly, 12 1069, the feeehodder,
tequicement was dropped by the Tezas Lagistature, Tez, Stats.
Ata. § 10,08 (Additions] Supp. 1969),

W Redrigues v. Broxs, saprs, a. 89, platatifs’ response to
defendant’s motion to dismiss, at 9,

14, Plalatifts memorandum brief In soppott of request
fot Ihtee-Judge court at 4-3. 12 Betar Ceunaly each Juey com-
mission plcks 20 pames, from which 12 are impaneied to
setre,

914 at10.
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missioner selected persons from his own ethnic
group. Several commissioners consciously
avoided submitting the names of persons who
in their view could not afford to serve. Only one
of the commissioners deposed, a Mexican Ameri-
can postal worker, made an effort to select grand
jurors representing a cross section of the com-
munity by submitting the names of a housewife,
a school teacher, the owner of a rest home, and
a fellow employee—two Mexican Americans,
one Negro, and one Anglo.™

In California most grand jurors are selected
by superior court judges.® In a recent criminal
prosecution in Los Angeles—in which the de-
fendants were Mexican Americans who were
being prosecuted for instigating school walk-
outs—their attorneys took depositions from a
large number of superior court judges to ascer-
tain liow they selected grand jurors.

One judges identified his nominces as friends,
neighbors, church associates, and & man sug-
gested by a fellow member of the Lions Club.
Another chose neighbors, friends, business asso-
ciates, and a friend of a friend. A third stated
that most of his nominees were connected with
the Los Angeles Tennis Club. When it was sug-
gested that Mexican Americans were excluded
from this club, he pointed out that the famous
tennis players Pancho Gionzales and Pancho
Segura (who in fact is of Ecuadorian origin)
were membera,

All of the judges questioned clain. :d that they
had not deliberately avoided nominat.ng Mexi.
can Americans, Most, however, scemed wholly
unaware of any requirement to c2lect a cross
section of the community for jury duty, One
judge said that he had only been on the court
3 yearsand that after a few more yrarshe would
nominate persons from varicus recia' gncupa,
Several judges replied to the questics 0 how
they expected the grand jury to be reprecenta-
tive by stating that since there is a large rumber

® 14, depoeitlan of Joe M. Qares.

R Col. Pen. C. § 2 (West Sapd. 1987). Ree 0120 CRLA R0 t
at 114,

N Carire ¢, Seperfer Courd of the County of Lov Angeles,
filed 1u the District Coutt of Appes). 24 District of Calil. o
Jon. 24, 1969, belet for petitioners. Accotding teo the de-
fendsuts In that core, ont of 1,501 pereons nomtasted for the
Los Angeles County Qrand Jury dsring the past 10 years,
only 38 of £0 were Xpanich surnamed. Brief for petitioners
8t 15. The estimated Los Angeles Epanish ratnamed populs.
tion 18 12.4 percent. 24. ot 1T, The CRLA report estimates the
HigTdle Spanlsh setusmed population st 81 perceal. CRLA
Report ot 120,

of judges on the superior court, each of whom
picks persons from his own ethnic group, this
aim would be achieved automatically.

Some of the judges said that they had tried
to find Spanish surnamed nominees with limited
success. One judge said that he considered Mexi-
can Americans to be Caucasians and made no
special effort to find Spanish surnamed jurors.*?

Until the enactment of the Federal Jury Se-
lection and Service Act of 1968 jurors were se-
lected in Federal courts under a system similar
to the system in the Texas and California State
oourts. Selection of jurors was made from lists
of eligible citizens compiled either by the jury
commissioners themselves or with the help of
prominent citizens called “keymen”. The Judi-
cial Conference of the United States found in
1967 that:

Even if the jury commissioners or the keymen do not
dellberately fntend tc discriminate, they often are not
acquainted with ritizens of some minority or low income
geroups, and o these individuals are never afforded an
opportunity to serve. . . . ®

The Judicial Conference also found that even
where xeymen made deliberate efforts to obtain
a cross section of the community, such efforts
failed all too frequently to result in representa-
tive panels.**

The Federal Jury Selection and Service Act
of 1968 ** eliminates the previous practice, Un-
der the act, each Federal judicial district estab-
lishes its own plan for randem selection from
voter registration lists or lists of persons actu-
ally voting. The plan must conform to the mini-
nmun requirements set forth in the act.* Each
distiict is required to establish a “‘master jury
wheel” containing the names of persons selected
at random from the voting or voter registration
lista, 'The wl~el must contain a minimum of one-
half of 1 percent of the total names on the voting
lists in the district. Each ccunty in the district
must ba represented in the wheel*?

The jury panels a1e msde up, under the new
Federal procedure, by pulling the number of
riaines required from the master jury wheel and

———
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mailing questionnaires to the persons whose
names are pulled to determine their eligibility .
The principal qualifications for service are that
jurors must be resident citizens over 21 years of
age, able to speak English, and able to read and
write sufficiently to fill ont the juror qualifica-
tion form.** Eligibility is determined solely on
the basis of the questionnaire.*

Effects of exclusion

The Commission heard allegations that under-
representation of Mexican Americans on juries
actually has the adverse effects which a jury
drawn from n cross section of a community is
designed to avoid, ie., lack of public confi-
dence in the fairness of judgments and bias on
the part of the jury.

An Albuquerque I wyer related an incident
which illustrates this. The lawyer represented
& young Mexican American accused of a crime.
Convinced of his client’s innocence, the lawyer
proposed to enter a plea of “not guilty” to the
charge. The young man, however, thought he
would be better off with a guilty plea even
though he claimed he was innccent. According
to the lawyer, his client said: “There isn’t a
working man on the jury list let alone a
Spanish American. I'm not going to get a fair
shake in that court.””

2811 8.C. 1864.

#3238 U.R.C. 1863. The only other requirements are that
jurora may not be charged with or convicted of a felony or
1ncapadle of serving decsuse of mental ot phyrical lafirmities.

® {4 The pame dills, HR. 14765 and 8, 3206, 891a Cong.
24 Bers, {1968) which proposed the reforms that eveatunily
led to the Federal Jury Beleclion and Bervice Act, also fa-
cleded 2 proposal for Feders] remedies againat discriminntion
1a 8Btate Jury pelection, The propossl would have ontlhawed
esctusion of aay persos from serviag oa graad or petit
juries 1a aay State court on accouat of hia race, colos, preliglon,
eex, mationnl erigla, or economle status. The proposal would
2ot have chapged State jury selection methods, bat sould
dave prorided more elective Federal remedles agalust dls.
crimisation tesulting from these methods. The proposs)
would have aathorized sulta by the Attoraey General to secure
the righta of persona unlawnfelly excluded from State court
Juties Il aloo provided for dlscovery and recordkeepling pro-
cedures to facilitate lhe conduct of lawsuita both by the
Attnrpey Qeactal and by private persoan challetging State
Juty composition. U'pon & finding of discrimination, the tourt
would bare deen empowered lo suspend the wee of rubjective
teets for Jurora which vested wndue discretion 1a jury oficiale.
A% amended verston of HK. 14763 wan pazeed by the House
but It was sever voled oa by the Repale. 8. 1026, 2 siallar
il 1ateaduced in 1967, 90th Cong., 1st Rets, which wouid
bave strengthencd the tecordkeeping requitement by proposing
that tecorda be kept by race was not repotted oat by Lhe
Seaate Judiciaty Commitlee. Cutreatly, a timitar proposal haa
been latroduced by Bemator Fhllip A. Hart and a large bipar.
tizan grosp of sponsore. 8. 2029, Plst Cong 18t fere. (1989).

® Paterview with Pasl PAMlipa, Feb. €, 1968,

Absence of Mexican Americans from juries
undermines the impartial administration of
justice, An attorney in south Texas testified at
the Commission’s San Antonio hearing that the
sole Mexican American on a local grand jury
told him that accused Mexican Americans are
automatically indicted, but the grand jury will
consider a case against “Anglos” very carefully
before deciding whether to indict him.?

Several lawyers asserted that it is extremely
difficult to obtain the acquittal of Mexican
Americans charged with narcotics offenses be-
cause juries generally assume that even if a
Mexican American has not committed the
particular offense charged, he has probably
violated narcotics laws at somo time and, there-
fore, find him guilty.**

Alva Archer, then district attorney of the 43d
Judieial District in south ‘Texas, testified at the
same hearing that in 1068 he sought an indict-
ment against a highway patrolman sccused
of beating two Mexican American women.
The local grand jury refused to indict the
officer even though it issued a statement to
the effect that the officer’s action was unjusti-
fied.** Archer testified that the grand jury was
made up of substantial businessinen, farmers,
and ranchers and that no Mexican Americans
were on the panel. Archer was asked whether Lo
thought that tliere should have been some Mexi-
can Americans on the grand jury. He replied:
Well, again, I am nat going to criticize anyone for
drawing the grand juey. 1 didn’t have anything to do
with it, but 1 think that it certainly would have had
A different effect.™

In civil suits the absence of Mexican Ameri-
cans from juries can also lead to bias. Asa priv-
ate attorney, Archer represented the plaintiff
in a civil suit based on an automobile accident.
The defendant had run into the plaintiff, &
Mexican American. The defendant's insurance
company was appatently willing to settle the
claim for £3,000 but the plaintiff feit the case
merited a higher recovery so he tock it to court.
In Archer's view the evidence was overwhelm-
ingly against the Anglo defendant. To his
amazement the jury found that the defendant

" Rep Antonto Hearing at 668, Iatetiles with Mike Qon.
sales, Decembet 1068,

®faterriewa with Joha Burciaga, Foed. 27, 1968 with Jem
Cuellar. Fed. 27, 1988,

" Raa Aatoato Hearing al 696-9%

214 at t00.
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had not been negligent. After the trial, Archer
said, one of the jurors told him that they were
not anxious to award money damages to a Mexi-
can American, particularly where a local Anglo
was involved.*

James De¢ Anda, a Corpus Christi lawyer,
told a Cabinet Committee convened in October
1068 at El Paso, Texas, to discuss Mexican
American problems that insurance companies
are reluctant to insure minority group persons,
De Anda stated that in his view this reluctance
is based on the company’s belief that a member
of a minority group has two strikes against
him: first, law enforcement prejudice resulting
in unfavorable police testimony and second,
juror and judicial prejudice. De Anda said that
insurance company adjusters have told him dur-
ing settlement negotiations that “an injured or
dead Mexican isn't worth as much as an injured
or dead Anglo.”** Recently, one of De Anda's
associates participated in a trial that resulted
in a hung jury because one of the jurors stated
that “no Mexican is worth ten thousand dollars”.

Matt Garcia said that in Texas, a concept pre-
vails of what a Mexican American should earn
as wages or recover in damages which results in
very low verdicts for Mexican American plain-
tiffs. He illustrated this with the story of a case
he hud tried:

The facts, bricfly, are that the plaintiff {s a passenger in
a truck that Is stopped at a stop eign. A big plece of
road equiptment Is coming down the main etreet, makes
the turn on to the street where the truck is parked. One
of these big dragiines and shovels suspended from the
front end of the road equipment swings over {nto the

windshleld of the truck that is propeely stopped, knocks
the passenger half way out. The shovel and dragline go

® faterview with Alva Afcher, Bept. 18, 1943,
% Cabioet Committee Heariags, upron. 22t 218,

A6

back and then hits It agaln, and catches him betwween
the door and the door jamb, and Injures his back
severely,

Garcia characterized the suit as “a clear-cut
case, one of these that most plaintifi’s lawyers
dresam about to provide them their retirement”.
The 1.:surance company offered to settle the case
for $20,000 but the plaintiff declined the settle-
ment because there seemed o be no reason for
him not to go to trial. The plaintiff was a Mexi-
can American and the jury was all-Anglo. The
first jury couldn’t decide whether the dragline
operator had been negligent. The case was tried
again and the second jury gave him a verdict of
$3,500. Mr. Garcia commented :

I mean this is typlcal of these situations. You are not

golng to get what you are entltled to, because your life
{s worthless . . . In these small towns.*™

Summary

Grand and petit juries in the Southwest are
unrepresentative of the Mexican American pop-
ulation. Discriminatory factors, such as the wide
discretion vested in officials empowered to se-
lect juries and use of the peremptory challenge
to strike Mexican American jurore, play a large
role in creating unrepresentative juries. Factors
such as low-income or lack of knowledge of the
English language do not explain the wide dis-
parities between the Mexican American portion
of the total population and their proportional
representation on juries, Mexican Americans be-
lieve that juries from which they are excluded
aro often biased against them,

" Raa Astonlo Hearing at €48 1a the came veln, Qarcla
tald that there Is Do chance of recovery la a workman's
compennation case whea “Jore Goatales” has to presest hls
case to a Jury of all-Aaglo emplogers. Interview with Matt
Oarcls, Dec. §, 1968,



Chapter 6

Under long-standing concepts bail in criminal
cases is designed to permit the release of an
" accused person from custody with the assurance
that he will appear for trial.! The eighth amend-
ment to the Constitution of the United States
prohibits excessive bail and the Federal Rules
of Criminal Procedure guarantee a person’s
right to bail in noncapital cases before convic-
tion.? The constitutions of all five Southwestern
States discussed in this report also guarantee the
right to bail before conviction in noncapital
cases,! in addition to prohibiting the imposition
of excessive bail.*

Improper use of bail against Mexican
Americans

Allegations were made that the bail system
in the Southwestern States frequently was used
more severely against Mexican Americans than
others. Some persons alleged that discrimina-
torily high bail was set for Mexican American
suspects; others alleged that excessive bail or
denial of an opportunity to post bail was used
by law enforcement officials to retain custody
of accused Mexican Americans or to harass them
rather than assure appearance at trial. In one
area there were allegations that the misuse of
bail by local authorities had created a situation
resembling involuntary servitude or peonage.

A Mexican American school teacher in Los
Angeles, arrested with 12 others on a felony
charge of conspiracy to commit a misdemeanor
in connection with a school walkout by Mexican
American high school students, complained that

1Qnastions larolving proposals for “‘preveative” deteation
of delendants and the adequacy of procedural safeguards
undee such Proposals are bot considered here. For a brief dls-
cusslon of the history and purpose of bail see Freed and Wald,
Beil ia the United States: 108}, A Report to the Nationa)
Conference oa Ball ard Criminal Jastice, Warhizgton, D.C,
Nay 27-29, 1064 at 1-8 ([Dberelaafter cited ar Freed and
Wald): Stack ¢ Bogle, 342 U8, 1 {193]1); tee also U8, Com-
missior on Clrll Righta Law Enfercement: A Reporl on
Egnel Pretection in the Fonth (1083) at 63-73,

TFed . R.Crim. P. 48{2).

tArs, Coast arl. 2 22; Calif. Const. art. 1, § 6; Colo.
Coast. arl. 11, § 19 N. Mex. Const. art. 11, § 13; Tex. Const.
art. 1§14,

CAris. Const. art. 2, §15; Calif. Const. art. 1, § &; Colo.
Co:n'c.,'arl. 11, { 20; N. Mex. Const aet. 11, § 13; Tex. Conat.
art. 1, § 18

the timing of the arrests late on a Friday night
and the sctting of excessive bail were designed
to keep him and the other defendantsin jail over
the weekend. Bail was set at $1,200 each, Unable
to raise bail in this amount, they had to wait
until Monday morning for a hearing on a peti-
tion for reduction of bail. On Monday the court
reduced the bail to $500 each. Subsequently this
was lowered to $250 and eventually changed to
release on their own recognizance.®

In Texas a number of complaints were heard
regarding excessive bail and improper bail
procedures used by law enforcement officials in
Starr County during the United Farm Workers
Organizing Committee (UFWOC) strike in
1966-67. In May 1967, the Texas State Advisory
Lommittes to the United States Commission on
Civil Rights held a meeting in Starr County to
gather information about thess allegations. Eu-
gene Nelson, a staff organizer for the UFWOC
told the Advisory Committee that ho was ar-
rested for allegedly threatening the life of a
Texas Ranger; his bail was set at $2,000, the
maximum fine for the offense. Later that day
a well known and wealthy landowner from
Starr County agreed to sign a property bond to
secure his release. Local authorities, however,
refused to accept the property bond even though
it was well known that the signer was the owner
of a great deal of property in the county. The
authorities demanded copies of his tax records
to prove that he had enough propeity to cover
the bond.* As a result the organizer, who had
been arrested on a Friday afternoon, remained
in jail until Monday because the necessary tax
certificate could not be obtained until then. On
Monday he was released after the tax certificate
listing all the property owned in Starr County
by the signer of the bond was accepted.!

Other allegations concerning excessive bail
were heard by the Committee. In one case the
Texas Rangers arrested 11 picketers and

S Interview with Ra) Castto, Jaly 11, 1088
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charged them with secondary picketing (the
constitutionality of the Texas law against sec-
ondary picketing is currently being challenged
in the United States District Court in Browns-
ville, Texas). Even though the maximum fine
for violation of this Jaw was only $500, the
amount of bail was set at $1,000 apiece.? Later,
in its report on the situation in Starr County,
the Advisory Committee concluded that mem-
bers of the UFWOC and others active in the
organizing campaign were denied their legal
rights. Among the denials of legal rights cited
by the Committee was the “holding of union
organizers for many hours before they were
released on bond.” *

In December 1968, at the Commission’s hear-
ing in San Antonio, a Mexican American attor-
ney from Starr Counly testified that in his
opinion the amount of bail required in rost
cases during the labor dispute was excessive and
in many cases was “way beyond what the final
fine . . . or penalty would be.”'* He also com-
plained that the local authorities had made it
extremely difficult to bail anyone out of jail by
imposing unnecessary requirements in add:tion
to the large amounts set for bail. As a result,
he said, in some cases it tock 7 to 10 days to get
pecple released from jail.i

Similar complaints regarding delay or inabil-
ity to obtain release on bail were received in
Denver. Here, several altorneys, including the
director of the public defender's office, com-
plained that Mexican Americans who were ar-
rested without a warrant were often being held
in jail from 2 to 5 days while the district attor-
ney's office determined whether or not to file an
information against them.'* During this period
they were questioned and an investigation was
conducted, but they were not eligible for release
on bail. In some cases the district attorney's
office would decide to release the person rather

Vd et 102,

YBtesy Connly Reporiat 3.

¥ Ran Antoale Hearlng at 452,
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2 iateteiews with Marshall Qulat, Oct. 15 1987; Don Mac-
Donald, Nev. 14, 1981 Fraek Plaat, Xor. 15, 1M47; Edvand
Ehetman, Xov. 311, 1040,

than file an inforation charging him with an
offense.

In Albuquerque, New Mexico, o young Mexi-
can American who had recently returned from
the National Institute of Mental Health Re-
search Center (Narcotics Treatment Center) in
Forth Worth, Texas said that he was frequently
picked up by the police for “investigation” and
held for 24 hours. During this time he was not
eligible for release on bail. He stated, however,
that he was usually released without charge and
he claimed that it was fairly common practicein
Altuquerque® A Federal probation officer with
the United States District Court in Albuquerque
told the New Mexico State Advisory Commit-
tee about an incident involving a Mexican Amer-
ican under his supervision. The Mexican Amer-
ican came to Albuguerque on an errand for his
employer, and visited a friend whose home was
under surveillance by local law enforcement
officers on the lookout for possible narcotics vio-
latora, When he left his friend’s house, he was
stopped by the police. The probation officer gave
the following account of what occurred :

(H]e was taken out of his car, the wrecker was called,
and his car was towed In and he was booked for va-
grancy. He had $90 in his pocket; he had two check
stubs showing that he was working . . . and he had
& note xaying he was authorized 10 pick up the pay
checks and deliver them . . . to the . .. work site
Even though it was obvious that he had a jol
and had cash in his pockets:

He was booked for vagrancy and the bond on his
vagrancy was $10. He had $90 In his possession and
they would not permit him to post bond on 1he vagrancy
charge, He was told that he bad to see certain officers
who were not on duty at 1he lime but who would come
in In 1he morning safter which they would decide
whether or not he could poet bond. ., . . Eveninally the
officers did arrive and after several hours of interroga-
Hlon . . . they did permit him to poxt 1he $10 bond.™

In some patts of the Southwest, complaints
were made that law enforcement officials did not
make it clear to Mexican American defendants
that their initial judicial appearance was not the

wReafl laterciew.
3 Albwquerque T. ot 149,
nle.
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trial and that they had not been found guilty
of a crime. As a result, many defendants did
not show up for trial and forfeited their bail,
thus establishing o criminal record and leaving
themselves liable to arrest at some future date
for failure to appear at trial.

Henry Trujillo, an investigator for the Ala-
mosa County District Attorney’s Office in the
San Lais Valley, a poor rural area of southern
Colorado, told a Commission staff member that
Mexican American defendants are encouraged
not to appear for trial and to forfeit their bail.
They are told by the local officials that it would
be too much trouble r.nd expense to appear.?®

The police magistrate in Monte Vista, Colo-
rado in Alamosa County, said that in his com-
munity many defendants forfeit their bail, but
he could not explain why.!* The bail procedure
was similarly criticized in Fort Lupton, in
noithern Colorado, the scene of a number of
complaints about the treatment of migrant la-
borers by the local police and courts in the sum-
mer of 1866. There the local magistrate re-
portedly set bail at $15 fr migrant workers
charged with public drunkenness who were in
town t) pick sugar beets and scheduled trial for
2 months later, long after the migrant workers
would have left the community.'*

Mr. Timjillo disclosed another and more seri-
ous problem resembling involuntary servitude
or peonage.'® He stated that during the harvest
season local farmers would go to the jails in the
towns of Center and Monte Vista, Colorado on
Monday momings and inquire about the num-
ber of Mexican American laborers arrested over
the weekend. The farmers would select the best
workers and pay their fines for them. Upon their
release the men would have to rer - 7 the farmer

% [aterview with Heaty Trajillo, Dee 18 287,
7 tatervlew with Ramuel Wills. Dee. 12, 1267,
¥ toterciews with Jesse Sarvceda, Oct 18, 1987, and James
Carrigan, Not. 13, 1087; Colotado Commission on Rpanish-
Surnamed Cliizeas, FAe Blelus of Spenieh-Sxrnamed Citizenn
fa Colerade (1087) at 93
¥ Federal law provides:
§ 1321, Peonege . ..
(8) Whoever holds ot returns aay person to a tondition
of peoRage, ot arresis any peteod with the lateat of plae.
ing Mm in or retarslng him to a condition of peonsge,
shall be Aned pot more than $3.000 or 1mprizoned mot
motre than five yeats, o doth. 18 U.R.C § 1581 (a).
§ 150} Reletate involuntery servitude
Whoeret kroningly asd wilifsily holds 10 {atolantary
servitude or rells Lnto any condition of lacoinntary pervi-
tude, any othet perpon for a gy tetm, of Lrings within the
Ualted States a0y perron 20 held, rhall be Saed pot motre
than $5,000 or imprisoned not mote than five Jearn, of
both. 18 U8 C. | 1884

by working for him. According to Trujillo, in
Monte Vista the men were told by the polie
magistrate that if they did not remain on the
farm and work off the amount owed to the
farmer, they would be returned to jail. In addi-
tion, he said, the police magistrate would some-
times give the farmer a “discount.” If the fine
was set at $10, he would only require the farmer
to pay $25. The magistrate, however, would tell
the worker that the fine paid by the farmer was
$10 and that he owed the farmer $10 worth of
work. According to Mr. Trujillo, once the
worker was released from jail, he usually was at
the mercy of the farmer and often was ill-
treated while on the farm.?® The chief of police
and a patrolman in Center, and the police
magistrate in Monte Vista confirmed the fact
that workers are bailed out of jail or have their
fines paid by local farmers and are obligated to
work off the ensuing debt.*

The high ¢ st of bail

In the Southwest, Mexican Americang, who
as an ethnic group have an average income
appreciably below that of the total population
in the region, (see Introduction to this report)
frequently cannot afford to pay even inodest
bail and must remain in jail until trial. The cost
of such a system, both to society and to the
accused and his family, is enormoua.** Some of
these practices in the Federal courts have been
modified by the Bail Reform Act of 1966
({nfra note 29.)

In both Phocnix and Tueson, Arizona,a num-
ber of people complained that Mexican Ameri-
can defendants were often forced to remain in
jail until trial because they could afford
neither the amount of money required for bail
nor a bondsman's fee.”* An attorney in Phoenix

» Inferview with Heaty Trujillc. Dec. 18, 19617,

n Ieferview with [amuel Wille, Dee. 12, 1967 Interciew
with Jerty Thomas, chlef, and Richatd Walker, paitolman,
Dec. 14, 1967,

n Studies dirzecting the ball aystem have been conducted for
2 good maay yesra Thelr uniform conclucioa Is that the gyo-
tem hat not worked tety well. Accused pericas la large nam-
bets In 811 parle of the country sre forexd to tpend the fatarval
between strest and trial 1a Jail. Most are defalned only becanse
they cannot pay (ke boadeidsn’s premium,. ot put wp the
collateral be arke. They loae thett Jobs and thelt family fife 1s
distupted. Their chances for scquitia] are lowered; thelt oppot-
tanities for prodation diminished ; their quest for eqasl Justice
hasdicapped. Freed atd Wald, 2upre a. 1 at 110

o faterviews with Jess Cuellar, T hoeals, Arle, Feb 27-28,
1768 ; Arresnde Peleon. Phoenin, Aty Mar. 1, 1968 Delane
Catpenier. Tucson. Atls, Mar. £ 1968: Fdward MNarpan,
Tweson, Atle, Mot 4. 1968 Masr." Gorcia, Tucson, Atle.
Mar. 5, 1984




iu,\.r
Pl

»

E

said that many Mexican Americans are, in
effect, punished in advance of their trial because
they are unable to raise enough money for bail.*
A city councilman in Tucson complained that

- all attempts to lower bail bond requirements

had met stiff resistance from bail bondsmen
because this would lower their income.?

The director of an Office of Economic Oppor-
tunity (OEO) funded job placement program
in East Los Angeles also said that Mexican
American youths often remain in jail because
of lack of funds for bail. He asserted: “You
can’t get help; there’s no money to get help;
you have a feeling of hopelessness”.?® In New
Mezxico, Commission staff members talked to o
number of Mexican Americans who were ar-
rested on major and minor charges and had to
remain in jail because they could not afford
bail?” In a 1967 report to the Colorado Gen-

. eral Assembly, the Colorado Commission on

Q

Spanish-Surnamed Citizens commented about
the cost of bail bonds:

The ball system clearly discriminates and punishes the
poor. The afluent can easlly put up their bail and buy
thefr freedom ; the poor often do not have the price of
the bail bond. The average amount of ball {s about
$500, and the average premium for a ball bond is $25
to $50 which is 5 percent or 10 percent of the amount
of the bond. Many of the Spanish-surnamed poor can-
not raise this sum and must remain in jail. By remain-
Ing in jail he loses his earnings and often his job. His
famlily suffers and may be actually pushed onto wel-
fare. All of this happens before the man is tried.”

Alternatives to cash bail

Some alternatives to the traditional cash bail
system have been tried in various jurisdictions
in the Southwest. These programs hold a great
deal of promise, but there have been some criti-
cisms of their operation, '

One such alternative is the release of a
defendant on his own recognizance.?* Under

M Interview with Armando DeLeon, I'd.

*® Interview with Hector Morales, Mar. 6, 1968,

* Interview with Rudy Bellnas, July 15, 1068,

T Interviews with Abel Ortis, Feb, 28, 1068 ; Roldon Garela,
Feb, 27-28, 1968; Johnnle Baca. Apr. 4, 1988; Frederico
Deporda, Apr. 11, 1868,

8 Colorado Commission vn S8panish-Surnamed Citivens, The
Status of Spanish-Surnamed Citizens in Colorado (1967) at
94 (footnote omitted),

¥ In 1066, as a result of growlng criticlsm of the traditional
bail system, the Federal Ball Reform Act was epacted by Con-
gress, 18 U.8.C, §3146 (1966). The purpose of the act which
governs bail procedares only In Federal courts, was "“to re-
vise the practices relating to bail to assure that all persons,
regardless of their financlal status, shall not needlessly be
detaiped pendicg their appearance to answer charges, . .

398-5080-170-8
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this procedure the defendant is released after
he has promised to return for trial; no cash
bail is required. This method has been used in
the past by courts to facilitate the pretrial re-
lease of certain citizens known to be reliable
or prominent in the community. Now many
communities have extended this system to
defendants who cannot afford bail, but after a
brief investigation are considered to be good
risks to return for trial,

In Los Angeles and Phoenix, defendants may
be released on their own recognizance. A su-
perior court probation officer and an attorney in
Phoenix, however, said that Mexican Americans
residing in Phoenix are not able to obtain release
from custody on their own recognizance as easily
as Anglos.® The attorney recalled a recent ex-
ample i.. which he had encountered a great deal
of difficulty in getting a Mexican American agri-
cultural worker, a resident of South Phoenix,
released on his own recognizance although he
could always obtain such releases for Anglos in
similar situations.* In Los Angeles, similar alle-
gations were made.?

In Artesia, New Mexico, a Mexican American
whose family had resided in the area for 40 years

- and who had a wife and children as well as a

job, told a Commission staff member that the
local justice of the peace had refused to release
him on his own recognizance when he was ar-
rested for drunken and reckless driving. He ob-
tained such a release only after a Commission at-
torney talked to the justice of the peace about
the case.? |

In Denver, Under Sheriff Mose Trujillo said
that prior to the establishment of a personal re-
cognizance system in the city and county courts
many people could not afford a minimum bonds-
man’s fee to be released before trial. In his opin-
ion, this new system had worked well and only
b percent of the defendants released on their

when detentfon serves neither the ends of justice nor the
pubilc Interest.” Pub, L. No, 80-463, § 2, 80 Stat, 214 (1968).
Under the terms of the act every person charged with a non-
capltal offense In a Foderal court must be released on his
personal recognizance or upon the execution of an unsecured
appearance bond, unless the judictal officer determines, In the
exercise of his discretion, that such a release will not reason-
ably amssure the appearance of the accused as required. '18
U.B.C. § 3146(a) (1086). The standards for release pending
appeal after conviction are more stringent.

® Interview with Jess Cuellar, Feb, 27 & 28, 1968, and
QGerald Pollock, Feb, 28, 1068,

3 Intervliew with Pollock, Id,

9 Interview with Rudy Balinas, July 18, 1988,

% Interview with Manuel Hernandez, Feb, 26, 1968,
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own recognizance had failed to appear for trial.
He expressed the view, however, that stand-
ards applied to each defendant seeking release
on his own recognizance were too rigid.*

Summary

Although the primary purpose of bail in
criminal cases is to provide for the releass of an
accused person from custody with the assur-
ance that he will appear for trial, the system of
bail in the Southwest frequently is used more
severely against Mexican Americans than
against Anglos as a form of discrimination. In
certain cases, Mexican American defendants are
faced with excessively high bail. Defendants in

HIntervlew with Mose Trujillo, Nov. 18, 1067. Edward
Sherman, director of the Denver Public Defender's Office
agreed. Interview with Edwurd Sherman, Nov. 21, 1967,

52

other cases are held without any opportunily to
put up bail or are purposely confused by local
officials abqut the bail hearing so that they un-
knowingly forfeit their bail, In one area local
farmers put up bail or pay fines for migrant
workers and make them work off the amount in
a situation resembling peonage or involuntary
servitude,

Even in the absence of such abuses, the high
cost of bail under the traditional bail system
prevents many Mexican Americans from being
released prior to their trial, while others ac-
cused of similar crimes go free merely because
they can afford to pay a bail bondsman to pat
up their bail, In some jurisdictions, alternatives
to the traditional cash bail systems are being
tried including the release of defendants on
their own recognizance.
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Chapter 7

Representation
by Counsel

Gaps in reprosentation for indigents

In 1959 one-half of the Spanish surname
families in the rural areas of the Southwest and
one-third of those in the urban areas had in-
comes of less than $3,000. Consequently, a siz-
able proportion of Mexican Americans are un-
able to afford private counsel in either civil or
criminal matters.!

The Supreme Court has held that defendants
in felony cases in Federal and State courts who
lack means to obtain private counsel have a con-
stitutionally guaranteed right to have counsel
appointed on their behalf.* The Court has not
decided whether this right extends to indigent
defendants being tried on less serious charges?

California, by legislation as well as judicial
decision, has extended the right to counsel to an
indigent accused of a misdemeanor.* Arizona
guarantees the right to counsel for indigents
charged with high misdemeanors.® None of the
other Southwestern States provides the assist-
ance of counsel for indigents in other than
felony prosecutions.® Indigent litigants in civil
suits generally do not have the right to have

1 8ee Inroduction, p. x.

sJoknsos v. Zerdet, 804 U.B, 458 (1838) (Federal prosecu-
tion) ; Gideon v. Wainwright, 372 U.B. 835 (1863) (State
prosecution).

3There has been a difference of opinfon among varfous
State courts Interpreting Gideon whether au accused is er-
titled as a matter of right to Btate-appointed counsel in mis-
demeanor cases. Some courts have decided that all misde-
meanor defendants have & right to state appointed counsel,
Minncgoto v. Boret, 278 Min. 388, 154 NW 2d 888 (1967);
some courts have decided that only defendants charged with
serious misdemeanors have a right to State-appointed couneel,
State ¢z rel. Piutshack v. Stote Deportment of Health and
Boctal Service, 837 Wisc, 24 718, 155 NW 24 349 (1868) ; and
some courts have decided that no one charged with a misde-
meanor hay &nabsolvte right to State-uppointed ounsel,
Stote v. Sherros, 268 NC 694, 151 8E 2d §99 (10u6).

$In re Johnson, 42 Cal, Rptr. 228, 388 P. 24 420 (1963);
Cal, Govt. C. §§ 27705.1 and 27706 (West 1988) ; Cal. Pen. C.
§ 987 (West 1956), . - ¢ -

5 Leonard v. Eyman, 1 Arls. App. 593, 405 P. 24 903 (1963).

4 Bome courts throughout the United Btates have interpreted
the Gideon case to require appointment of counsel for in-
digents in all criminal cases, misdemeanor as well gs felonfes.
8ee n. 8 tupre. Most courts ruling on this lssue kave re-
frajined from extending Gideon to misdemeanors. (enerally,
misdemeanors carry a max‘mum sentence of less thaa 1 year.
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counsel appointed for them even though the
consequences of civil litigation can be disruptive
and serious.?

Criminal cases

Effects of lack of counsel—The majority of
defendants in criminal cases are tried on mis-
demeanor charges carrying a maximum sen-
tence of less than 1 year. As was noted, Cali-
fornia is the only State among the five dis-
cussed in this report that has extended the
right to appointed counsel to all misdemeanor
cases,

The former director of community action
services at the University of New Mexico con-
ducted a study to determine the effect of rep-
resentation by counsel on the outcome of mis-
demeanor cases in the Albuquerque municipal
court. According to his statistics there were 17,-
828 misdemecanor charges brought before the
municipal court in 1967, In 1,841 of these cases
(approximately 10 percent), the defendants
were represented by counsel. Only 15 percent
of the defendants represented by counsel but 45
percent of the defendants without counsel were
found guilty.®

In Phoenixz and Tucson, Arizone, attorneys
and others involved in the administration of
justice—including a public prosecutor—agreed
that counsel should be available for all defend-

T s[Clertain nominally civil causes can result in a severe
deprivation of liberty. More importantly, civil cases un-
doubtedly arise in which a deprivation of ‘property’ causes
consequences as grave as a loss of liberty. The struggling
smployee, for esample, may well find &8 wage attachment or
confiscation of his tools as onerous in Becuring employment
as a criminat conviction. Moreover, the citizen who perma-
nently loses bis home, a government job, & required license, or
unemployment benefits may, in many circumstances, receive
a more crippling blow than the criminal who serves a jaif
sentence, If vindication is prevented by financial Inability to
secure counsel, and counsel {s not provided, the resulting harm
is indistinguishable from that suffered by the criminal de-
teudant.” Note, The Right o Counsel in Olvil Litigation, 66
Colum. L. Rev. 1322, 1832 (1966).

s Albuquerque T. at 203-08. These fsures do not include
the casea that were dismissed.



ants charged with misdemeanors.” Examples of
injustices resulting from lack of counsel ap-
peared during the field investigations. A Mexi-
can American woman from Silver City, New
Mexico, stated that her husband, who was con-
victed of resisting arrest and assaulting an offi-
cer, lost his right to appeal the conviction be-
cause he did not have an attorney, and did not
know that a notice of appeal had to be filed
within 10 days of the trial. She said that the
trial judge, whom she called about appealing
the decision, did not advise her of the 10 day
limitation.»

A Mexican American in Carlsbad, New Mexi-
co stated that he was arrested on a charge of
being drunk and disorderly, which he believed
was an act of harassment against him by the
police. At his trial, he said, the justice of the
peace told him that if he pleaded not guilty he
would have to get a lawyer and take the case to
a higher court, but if he pleaded guilty he
would receive a $40 fine or 5 days in jail. Al-
though he was innocent, he said, he could not
afford a lawyer so he pleaded guilty."

Quality of legal representation where pro-
vided for indigentsaccused of crime—To pro-
vide counsel for indigent defendants charged

*Interviews in Phoenix with Robert J. Corcoran, Feb. 27,
1968 ; Benjamin 8alt, Feb. 27, 1068 ; Ben Marshall, Feb, 28,
1968; Gerald A, Pollock, Feb. 28, 1968; Jozeph Robles,
Feb, 29, 1968; In Tucson with W, Edward dorgan, Mar. 4,
1968 ; Manuel H, Gercla, Mar. 5, 1868 Judge John G. Marks,
Mar. 7, 1968. In 1932, the United States Supreme Court
stressed the need for counsel {n criminsl casen:

The riglit to be heard would be, ia many cases, of llttie
avall 1f {t d!d not comprehend the right to be heard by
counsel. Even the Intelligent and educated layman has
small and sometimes no skill 'n the eclence of law., If
charged with a crime, he is incapable, generally, of deter-
mining for himself whether the {ndictment {s good or bad,
He Is unfamiliar with the rules of evidence. Left with-
out the ajd of counsel he may be put on trial without
a proper charge, and coavicted upon incompetent evi-
dence, or evidence Irrelevant to the issue or otherwise
{nadmissible. He lacks both the skill and knowledge to
adequately prepare his defente, eveu though he have a
perfect one. He requires the gulding band of counsel at
every step Ia the proceedings agalnst him. Without it,
though he be not gullty, he faces the danger of convie-
tion because he does not know how to establish his inno-
cence. Powell v. Alabama, 287 U.8, 45, 68-9 (1932).

» Roswell T, at 18-28.

" Interview with Frederlco Deporda, Apr. 11, 1968.

with felonies (or, in California, any crimes) ar-
rangements have been made in all jurisdictions
to provide the defendant either with an attorney
appointed by the court from the local bar or
with the services of a public defender.

In & number of communities visited there
were many complaints about the quality of
counsel appointed by the courts to represent
indigent criminal defendants, a large propor-
tion of whom were Mexican Americans. A city
councilman in Tucson, Arizona commented that
the attorneys appointed by the court were usu-
ally inexperienced in criminal work.}? In San
Antonio, Texas an attorney employed by the
Bexar County Legal Aid Association, which
did not handle criminal cases, said that many
Mexican American defendants were unable to
hire their own attcrneys and were dependent on
court-appointed counsel who often gave inade-
quate services.® Albert Pena, an attorney and a
Bexar County Commissioner, said that court
appointed attorneys frequently told Mexican
American defendants to plead guilty because if
found guilty after trial they would not be
granted probation. In his opinion this was done
merely to expedite cases and he felt that the
attorneys were treating their clients too
casually.*

Similar opinions were voiced in Albuquerque,
New Mexico. An attorney with the New Mexico
Department of Welfare stated that while in
many criminal cases indigent defendants re-
ceived adequate counsel, some court-appointed
attorneys, through resentment at their assign-
ment or lack of experience, failed to provide
adequate representation.’® A resident of Silver
City, New Mexico said he did not think that any
offort was made in his community to provide
adequate counsel for indigent criminal defend-
ants. He stated that when a man he knew went
to see his court-appointed attorney, “the legal

1 Interview with Hector Moiales, Mar. 6, 1068,

11 Interview with Andres Hernandez, Apr. 9, 1968,

14 Interview with the Honorable Albert A. Pena, Jr, Apr.
10, 1068,

15 Interview with Frank R. Martines, Apr. 24, 1968,
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counsel told him it would be better for him to
plead guilty and leave himself to the mercy of
the court and that would be that, no muss, no
fuss, no bother.” 1

In one area, it was alleged that Mexican
Americans received poorer representation from
court-appointed counsel than indigent Anglos.
Boston Witt, formerly attorney general of New
Mexico, expressed the opinion that in the east-
ern part of the State, frequently referred to by
Mexican Americans as “Little Texas”, a “poor
Mexican” does not get legal assistance as good
as that received by a “poor Gringo.” { Anglo] ¥

A Mexican American attorney practicing in
the San Luis Valley in southern Colorado
stated that private counsel was retained in less
than 10 percent of the felony criminal cases in
his area, The other cases required the services
of a court-appointed attorney. Thus, the de-

" mands of court-appointed work on local attor-
neys had heen very great and in his opinion
had resulted in madequate legal representation
in certain cases.*®

Some cities and counties in the Southwest
provide indigent defendants in felony cases—
and, in California, in misdemeanor cases as
well—with the services of a public defender
rather than court-appointed attorneys. Criti-
cism was voiced during the field investigations
of some of the public defender programs in the
Southwest. ‘

A superior court probation officer in Phoe-
nix, Arizona complained that the public defend-
er’s office in that city was overloaded with cuses.
As & result, the attorneys tended to encourage
their clients, many of whom were Mexican
Americans, to plead guilty, hoping in turn that
they would only receive probation or a sus-
pended sentence.® Don MacDonald, director of
the assigned counsel program at the University
of Colorado Law School, said that many indi-
gent Mexican American defendants in Denver
were reluctant to use the services of attorneys

¥ Roswell T. at 17,

17 Interview with Boston A, Witt, Mar. 1, 1968,

® Interview with Carlos Lucero, Dec. 11, 1907,

* Interview with Jess Cuellar, Feb, 27 and 28, 1968. In
1964 the Arizona Leglslature enacted leglslation allowing
counties of 100,000 persons or more to establish tbe office of
publi¢ defender to represent indigent Jefendants in felony
cases. Ar{s. Rev'd, Stats. §§ 11-581—11-58¢ (1964).

56

Q

RIC

Aruitoxt provided by Eic:

from the public defender’s office.t* He attributed
this reluctance to the prevalence of plea bar-
gaining practiced by the office, and the resulting
feeling of indigent defendants that the public
defende:’s office did not care about their case.

MacDonald also was critical of the quality
of the appellate work done by the public de-
fenider's office. Edward Sherman, director of the
public defender’s office in Denver, stated at the
time of the interview that each attorney in his
offics was handling an average of 300 to 350
cas:s o year? In addition, his office was in-
volved in as many as 45 cases per year thut were
appealed to the Colorado Supreme Court. These
appellate cases demanded much more of an at-
torney’s time than trial work, he explained.
Thus, he said, each of the attorneys on his staff
was overloaded with work.?

The public defender for Los Angeles County
also stated that his staff was overworked and
he needed more attorneys to do a proper job.*
One attorney interviewed in Los Angeles stated
that the attorneys in the public defender’s
office are so overworked that they do not care
about individual clients. He said:

{TIhe district attorney, the public defenders, the
courts, the judges, all become friends: the system
operates and it's easy to rationalize: “Here comes
another Mexican who is probably guilty anyway. Let's
make & deal and get rid of him.” #

Civil cases

While most of the urban areas in the South-
west which Commission staff visited had legal

» Interview with Don MacDonald, Nov, 14, 1867, The Colo-
rado Legislature enacted legistation allowing any city or
county to establish the ofice of public defender to represent
Indigent felony defendants; the defender witbin his dfscretion
may also represent §ndigents charged with misdemeanors in
district or county court, Colo. Revd. Stats. §§ 30-21-1—10
(1883).

1 Edward Sherman, director of the public defender’s office
fn Denver, stated that 1f a defendant asserts his fnnocence,
the uttorneys In his office will not pleed him gullty to any
charge. It the attorney thinks the defendant is gullty and
has no defense the attorney will ask him jif he wants the
attorney to work out a deal for him with the district at-
torney's ofice. But the attorney will not try to work out a
deal, Sherman sald, unless he thinks ‘. 13 necessary and the
defendant Is willing. Telephone interview with Edward Sher-
man. Nov, 21, 1067,

32 Telephone interview with Edwar 8herman, Id.

13 Los Angeles T, at 1904-215. In 1047 the California Legis-
lature first enacted and later amended tegislatlon allowing any
county to establish the office of the public defender to repre-
sent indigent defendants in the superior, municipal, ard
Justice courts (felonies and misdemeanoi's). Calif. Govt. Code
§§ 2770027711 (West 1968). Nelther New dMexico nor Texan
have legirlation authorizsing the estublishment of & public
defender’s office,

M Interview with Frank Munos, July 16, 1968,



aid programs to assist indigents in civil matters,
many of the small communities and rural areas
did not.*® There ars currently more than 80
OEO legal services programs with 140 offices
throughout the Scuthwest.?* The bulk of these
programs and offices are in California. In Colo-
rado there are no programs in the southern part
of the State, which is populated mnainly by
Mexican Americans. In New Mexico, except for
Indian legal services programs, only Bernalillo
and Sandoval Counties have such programs. In
Texas only five of the 38 counties with more
than 35 per-ent Mexican American populations
have legal services programs. In Arizona, apart
from Indian lega) services programs primarily
serving the reservations, five of the 14 counties
including Maricopa (Phoenix) and Pima
(Tucson) have legal services programs,

The Office of Economic Opportunity, through
the local Community Action Program (CAP),
is empowered to set up a legal services program
to provide indigents with legal advice and rep-
resentation in civil matters.’” The CAP Direc-
tor must make arrangements so that the State
arnd local bar associations are consulted and
given an opportunity to submit comments and
recommendations on the project before it is
approved or funded.?* An OEO memorandum
issited in 1967, explained that the intent of the
statutory enactment was to “insure coordina-
tion” with state and local bar associations.? The
memorandum also advocated the encourage-
ment of the “highest level of cooperation” with
local bar associations, which must play an “inte-
gral” role in the legal services program. Gen-
erally, where thers has been strong opposition
from these groups, OEQ has not approved such
a program.

Once a legal services program has been set
up, the Federal contribution to the cost cannot
exceed 80 percent of the total {except under
gpecial circumstances) and the remaining 20
percent must come from local non-Federal
sources.?® The local contribution can be in the
form of services as well as cash.** Local lawyers

»® See 8180, Senate Sxdcomm. on Migratory Labor, 1969 Re-
port, The Migratory Farm Labor Prodlem in the Unitcd
States, Report No. 967 91st Cong., 1st Bess, 47-50 (1969).

» Bee discusslon, infro, p. B8,

42 UB.C. § 2800(a) (8) (1067).

uJd,

® Commuulty Artion Memo 62, Apr. 21, 1967,

%42 UB.C. § 2812(¢c) (1967).

arg.

often donate their time free to legal services
programs and it is recorded as u contribution to
the total cost of the program. ‘
In some communities strong opposition was
aroused from the local bar and other com-

. munity leaders by the establishment of neigh-

borhood legal services programs. Ray Phelps,
an attorney from Roswell, New Mexico, stated
that the local bar association in his area had
formed its own legal aid program to help
indigent civil litigants and to forestall the
Office of Economic Opportunity from provid-
ing funds for the establishment of a legal
services office in the area. Mr. Phelps said that
the local bar association fought an OEO pro-
gram because “the bar association here is very
conservative and they don’t believe in using
Federal funds. This is socialistic. . . . They
would rather not have the funds in the com-
munity if they came from the Federal Govern-
ment.” ** He was critical of the local program °
and thought that local attorneys would not
show great concern toward nonpaying clients.*

An assistant in the Colorado Governor's
office responsible for coordinating all Colorado
OEO programs told Commission staff members
that many communities in Colorado, particu-
larly in the San Luis Valley, have fought the
establishment of OEQ programs, The people
holding power i these towns, he said, do not
want these Federal programs.**

In Albuquerque, New Mexico, where the
Legal Aid Society now receives funds from
OEOQ, a portion of the local contribution is in
the form of the donation of free time to the
program by local attorneys. In 1967, however,
tlie program was having difficulty in obtaining
the necessary amount of local funding and
donated servicess. When the program first
accepted OEO funds, strong opposition came
from the local bar association. According to
the Director, the opposition, although di-
minished in strength, still continues. Other
local groups responsible for providing funds
had refused to increase their contribution to
the program so that OEO, in turn, could not
increase Federal funding. Becauso the Legal
Aid Society went to the New Mexico Supreme
Court contesting the constitutionality of the

52 Roswell T, at 68,
14, at 67,
% Interview with Samuel R. Martines, Oct. 18, 1968,
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State garnishment lav, there was a great deal
of pressure put on the Albuquerque United
Giver's Fund by unhappy creditors to reduce
its support for the Society. At one point the
entire program was endangered when UGF
withheld portions of the local funding.*®

Other factors inhibiting access of Mexi-
can Americans to adequate legal
assistance

Inadequate access to counsel in some 2 Texican
American communities is not & result of in-
digency alone.

Tn some sections of the Southwest where Mex-
ican Americans are concentrated, there are few
lawyers engaged in private practice of either
civil or eriminal law. The director of the San-
doval County (north of Albuquerque) Legal
Services Program—and the only attorney em-
ployed by the program—told the New Mexico
State Advisory Committee to the U.S. Commis-
sion on Civil Rights that there were no other at-
torneys practicing law in the county, which has
a population of 15,000. The legal services pro-
gram was set up solely to handle civil matters,
not criminal cases. Thus, there were no lawyers
in the county available to represent defendants
in criminal cases. Defendants charged with a
felony were tried in Albuquerque. Defendants
charged with a misdemeanor were tried by a
justice of the peace without the assistance of
counsel, In the opinion of the legal services law-
yer this resulted in injustices in many cases.®®

In other areas where there were attorneys
available, many of them were reluctant to ac-
cept Mexican Americans as clients. The execu-
tive secretary of the Community Service Cen-
ter in Portales, New Mexico said that her or-
ganization had not been successful in obtaining
local lawyers to represent Mexican Americans
in criminal or traffic cases, In one instance, it was
only after contacting the American Civil Liber-
ties Union in Albuquerque that the Center was
able to obtain a lawyer to represent a Mexican
American defendant.?” An official with the Com-
munity Action Program in Roswell, New Mex-
ico, near Portales, said that it was very difficult
for Mexican Americans in the Roswell area to

¥ Interview with Willfam Fitspatrick, Feb. 8, 1068,
# Albuquergue T, at 224-26.
¥ Roswell T, at 77-79.

retain an attorney for anything but noncon-
troversial lawsuits.**

The city attorney for a small town in southern
Colorado said that the few attorneys nvailable
to represent indigent defendants in criminal
matters were overloaded with cases. Local law-
yers were reluctant to handle civil suits for Mex-
ican Americans. She stated that most of the local
attorneys believed that there was not enough
money to be made in such cases considering the
amount of tirne they required. She added : “They
can’t do it for nothing.” *

A number of persons interviewed felt that
more Mexican Anerican attorneys were needed
to provide better legal assistance to Mexican
American clients who lacked fluency in the Eng-
lish language. Mexican American lawyers repre-
sent about 2 percent of all the attorneys in the
five States, even though Mexican Americans
constitute almost 12 percent of the total popu-
Iation.® On a State by State basis approxi-
mately 6 percent of the attorneys in New Mexico
have Spanish surnames; in California and
Texas the figure is approximately 1.5 percent,
and in Arizona and Colorado it is less than 1
percent.*

Most of the 650 Mexican American attorneys
in the Southwest practice in the larger cities, but
Mexican Americans are underrepresented in the
legal profession even in these urban areas. In
Albuquerque, New Mexico, for example, where
Mexican Americans constitute almost one-third
of the city’s population, only 25 Mexican Ameri-
can attorneys were practicing there out of a total
of more than 475. San Antonio, Texas, where
over 41 percent of the population was Mexican
American, had more than 975 practicing law-
yers in 1963, But in 1967 the Mexican American
Tegal Defense and Educational Fund estimated
that only 55 of San Antonio’s lawyers were
Mexican Americans. In El Paso, where almost
50 percent of the population was Mexican Ainer-
fean in 1960, the Fund estimated that there were
20 Mexican American lawyers out of a total of

s Interview with Gilbert Garcia and Albert Sawyer, Feb. 11,
1968.

® Interview with Mrs. Elfzabeth Conour, Del Norte, Colo.,
Dec. 11, 1867,

4 See Introduction, p. x.

¢t Based on Information obtained from the Mexican-Ameri-
can Legal Defense and Educational Fund, Inc.,, S8an Antoalo,
Texas. See aleo, U.8, Commission on Civil Rights, Cfvi{l Rights
Digest, Vol. 1, No. 2 (Summer 1968), “More Minority Lawyers
Needed,” at 17-18.



over 210. In Pueblo, Colorado, approximately
five of the 90 lawyers were Mexican Americans.

In rural areas where there are significant
numbers of Mexican Americans there are few,
if any, Mexican American attorneys. 'The dis-
trict attorney for the fifth judicizl district (en-
compassing Chaves, Eddy und Lea Counties)
in southeastern New Mexico reported that there
were no Mexican American attorneys in privaie
practicz in the three major cities (Roswell,
Carlsbad, and Hobbs) in his district althoagh
the counties in which these are located had sub-
stantial Mexican American populations.? A
group of Mexican Americans in Artesia, New
Mexico said that while they were suspicious of
attorneys in general, they preferred to deal with
Mexican American lawyers. Since there were no
Mexican American lawyers in the surrounding
area, it was necessary for them to go to Albu-
querque, & distance of over 200 miles,*® in the
rural San Luis Valley in Colorado, which is
predominantly Mexican American, there was
only one Mexican American attorney.+

There are several reasons for the small num-
ber of Mexican American attorneys. Few Mexi-
can Americans are studying law, The cost of a
legal educatio.. has prevented many Mexican
Americans from pursuing a legal career. In ad-
dition, language difficulties have resulted in
large numbers of dropouts among Mexican
Americans at various levels of the educational
process and have made admission to law school,
where there is a premium on verbal and written
English-language skills, particularly difficult
for Mexican Americans,

The Mexican-American Legal Defense and
Educational Fund, established in 1968 under a
$2.2 million Ford Foundation grant, has al-
located $250,000 of the grant for 50 8-year
scholarships to enable Mexican Americans to
attend law school. In addition, in 1968 the Ford
Foundation and the Office of Economic Oppor-
tunity began funding the Council on Legal Ed-
ucation Opportunity (CLEQ) program to heip
members of various minority groups, including
Mexican Americans, pursue a legal education.

4 Telephone Interview -with Pat Handgan, Mar. 24, 1969,
3 Interview with group of Mexican Americans who wished

to remaln unidentified, Bouth Actesia, N, Mex, Feb. 29, 1968.
¢ Interview with Carlos Lucero, Dec. 11, 1967.

The OEO funds are used to operate law school
regional training institutes during the summer
to help minority students gain entrance to law
schools and to prepare them for the law school
program. The students who successfully com-
plete one of the summer institutes and enter
law school are provided with a $1,500 per year
scholarship by the Ford Foundation, in addi-
tion to scholarship aid from the law school. As
o result of the 1968 summer program, 93 stu-
dents are now attending 33 accredited law
schools.** In the summer of 1969 more than 40
law schools joined in helping prepare about 450
minority group students, including approxi-
mately 50 Mexican Americans, for law school
the following fall.t¢

Summary

Many Mexican Americans in the Southwest
cannot afford private counsel in either :ivil or
criminal matters. In misdemeanor cases court-
appointed counsel is not available, except in
California, and as a result Mexican Americans
appearing in lower level courts are subject to
injustices. Even in felony cases, where court-
appointed counsel is required, many complaints
were heard about the poor quality of represer-
tation provided for Mexican American de-
fendants. Assigned counsel are sometimes
unconcerned or inexperienced, while public de-
fenders are often overworked. In some parts of
the Southwest where there are large concentra-
tions of Mexican Americans there are no legal
aid programs to assist indigents in civil matters.

T2 some areas of the Southwest, attorneys are
reluctant to accept Mexican Americans as
clients because their cases are controversial or
are not sufficiently rewarding financially. There
is a noticeable dearth of Mexican American law-
yers engaged in private practice of either civil
or criminal law although some programs are
now underway to help young Mexican Ameri-
cans enter law school.

¢ Telephone Interview with Melvin Kennedy, executive
director, Councll on Legal Education Opportunity (CLEO),
Atlanta, Ga,, July 25, 1969,

414, The following law schools In the Bouthwest are cur-
rently fnvolved In the CLEO program : University of Denver
College of Law, Loyola University 8chool of Law (Los
Angeles), Unlversity of Callfornfa at Los Angeles, the Univer-

sity of Callforsla Western, the University of Bouthern Call-
fornia, and the Unlversity of Califorala at Ban Diego.
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Chapter 8

Attitudes of Mexican
Americans Toward
“the Courts

General attitudes—Many Mexican Ameri-
cans expressed mistrust of the courts or com-
plained that tho courts were insensitive to their
background and culture.

In Lariat, Colorado, teenage Mexican Ameri-
cans who had been cited for traffic violations
told Commission staff that when they go to
police court, they “prepare for time.” They buy
plenty of cigarettes, they said, because they
know they will be going to jail whether or not
they are guilty. Tho young men said they saw
no point in pleading not guilty even the first
time “because they knew what would happen
anyway.” Only with a lawyer [ which they could
not afford] did the youths feel that they had a
chance to escape conviction. ?

Even in circumstances where a right to court-
appointed counsel may exist, indigent Mexican
Americans are often distrustful of the judicial
process. An attorney in Fresno, California said
that a poor Mexican American believes that to
assert his right to court-appointed counsel, te
an interpreter, or to a jury, will cost him money.
He explained :

.+ + [t]he courtroom terminology and legal jargon is
totally toreigu to the Mexican American. They do not
view what they are told by our system as belng con-
sistent with the protection of their rights and welfare.
They don't view it that way; they see it only as part
of the prosecution’s case. You see, when they are told
that they have a right to this and that, the chicanos
think that ihey will fink out {if they exenise their
rights]. It is a nuestion of mistrust. . . . 8o, when they
are talking about appointing someone it will cost me.!

Mrs. Kelly Smith, a Mexican American who
worked in a Los Angeles neighborhood service
organization, reported that a young Mexican
immigrant who lived in Los Angeles and spoke
only Spanish told her that he had been arrested

1 Interview with a group of young men in Lariat, Colorado,
who did not wish to be ldentified, Dec. 14, 1967,

3 Western Center Btudy et 174. Suprs n. 57, chap. 1, “Chi-
cano” 1s a term used by some Mexican Americans to refer to
members of the Mexican American group.

for drunken driving after driving the wrong
way on g one-way street and was very concerned
about losing his driver’s license. Although he
had had some drinks, he claimed that he was not
drunk. With some difficulty, Mrs. Smith said,
she convinced him to plead not guilty. Later
she learned that he had pleaded guilty because
he did not believe the judicial system would
treat him fairly and because he did not trust
the court interpreter to translate his defense
adequately.*

Mexican Americans also complained that the
courts were insensitive to their buckground.
One complaint was that the courts did not take
into appropriate account the poverty in which
Mexican Americans generally lived. “A $15
ticket is nothing to the white middle class but
isu financial crisis to the chicano.” ¢ A probation
officer in Phoenix, Arizona, discussing stand-
ards for placing first offenders on probetion,
said that many Mexican Amn~reians are high
school dropouts and many have hroken families.
These facts are so common, he thought, that it
may be unjust to refuse probsation to an individ-
‘ual because such factors appear in his back-
ground if other circumstances such as regular
employmeni could justify a belief that the
offense would not be repeated.®

Mexican Americans also felt that many
judges lacked knowledge of their culture and
that this had an adverse effect on them in the
courtroom. Rev. Roger Wood, an Episcopal
priest who worked in a Mexican American area
of Los Angeles, said that 'a young Mexican
American in East Los Angeles wes arrested on
the grounds of possessing marijuana found in
the pocket of the shirt he was wearing. The
young man claimed he was wearing a friend’s
shirt when he was arrested. The judge, accord-
ing to Reverend Wood, said he was tired of

*Los Angeles T, at 148-01,
! Weslern Center Study at 145,
5 Interviews with Jess Cuellar, Feb. 27-28, 1068,



hearing that excuse “because we are not that
much of a borrowing culture.” Reverend Wood
thought that, whether or not the boy’s alibi was
true, this remark showed the judge’s ignorance
of behavior in East Los Angeles:

Well, right there be lost the whole case for this boy
because it is that kind of a life in East Los Angeles,
the boys are constantly wearing each other's shirts.
S0 all the majesty of the law, the flags and everything
else, went down the drain, because this smart man,
with hly robe on, doesn't know anytbing about life!

Attitudes in northern New Mexico—
Alienation of Mexican Americans from the
courts and the law appears particularly acute
in northern New Mexico. Alex Mercure, a life-
long resident of that State who is director of
the Home Education Livelihood Program
(HELP), a northern New Mexico community
development program, described the special
problems existing in this area at the New Moxico
State Advisory Committee’s Albuquerque
mecting. '

Long before the United States acquired the
territory of New Mexico from Mexico, Mercure
rolated, a traditional legal system had defined
rights to land, water, timber, and grazing ares.
The region was settled in the 17th century by
families from Mexico who displaced the ori-
ginal Indian inhabitants. The Spanish settlers
developed their relationship to the land over a
long period of time. As Mercure explained, for

the Spanish villagers land was not a commodity -

to be bought and sold. It was -used for stock-
raising and subsistence fayming. The land
belonged to the family and it was handed down
from generation {o generation. Rights to the use

$XL0s Angeles T. at 52-53. On Bept, 22, 1960, the Commis-
plon recelved a complaint alleging that ou Sept. 2, 19069, a
judge of the superior court of the county of Santa Ans,
Calif., characterized Mexican Americans as “animals” and
made other extremely prejudiced remarks Juring a juvenile
court proceeding agalnst a Mexican American youth, The
vigorous protests of Mexican American community leaders
throughout California reflected their concern with judicial §n-
sensitivity towards thelr group. Commission complaint files.

of communal land, boundaries, and titles were
known to the members of each community and
defined in a way which was less formal than
the system in use in the United States.’

The United States acquired this territory as
u result of the Treaty of Guadalupe-Hidalgo
which ended the U.S.-Mexican War of 1848. The
impact of this change in Government on the
Spanish settlers was profound. As described by
a descendant of one of the original Spanish
settlers families: ‘
They were now subject to Impositions of a new and
powerful nation whose cultural orientation and socia)
and legal systems were diametrically opposed to
theirs, . . 8

The new Govirament proceeded to impose its
system of law upon the territory. As the Fed-
erel land holdings were being defined [the Fed-
eral Government now owns more than 60 per-
cent of the land in northern New Mexico] in-
dividuals and communities lost their holdings.
In some cascs, the land was lost through lack
of undoerstanding the new system of proving
and recording land titles, In other cases, proof
of Jand ownership, which was acceptable under
the Spanish-American gystem, was not accept-
able under the new legal system. In addition,
anscrupulous land speculators and Govern-
1aent officials took advantage of the difficulties
of the new legal machinery which confronted
the Spanish settlers. Mercure explained that
while in most of these cases the procedu:al
formalities of the new laws were followed, the
Spanish people did not understand the laws and
could not protect their rights under them. At

' For a general history of the land problems of New Mexico,
e Knowlton, svpra n. 2 p. 14. Gonzalez, The Spanish
Americons of New Mexico: A Distinctive Heritoge, 85
(U.C.L.A, Merxican-American Study Project Advance Report
No. 9, 1667) ; Nabokov, ''The Land is the Mother” in The New
Mezxjcan (published in Banta Fe, N, Mex.) Jan. 23, 1988,
Feature Section, p. 1.

STomas C. Atenclo, *“The Forest Bervice and The Spanish
Surname American.” Cabinet Committee Hearings, at 885.
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the same time, the people felt that the Jand was
theirs and that they should continue to enjoy it,

It is very difficult for the people who have }ived there—
who can trace their living there for five generations—
to think that an agency of the Federal government,
created in 1005, such as the Forest S8ervice, could own
the property which had been In their famlly for 100
years before that!

The feeling that the law is being used to
create and perpetuate injustice has led to a con-
flict of crisis dimensions in northern New
Mexico. Tension is high between local people
and the Forest Service; there are difiiculties in
enforcing the law in the area, and there is
complete distrust of the courts.!®
« « « IR)ight now, the man we are speaking of in north-
ern New Mexico does not see the legal process or court
proceas . . . as holding any promise to hiin whatso-
ever. As a consequence, he Is probably quite reluctant

to even think that the Government might offer protec-
tions as well as punishment™

® Albuquerque . at 234,

*Red dlscussion of the conflict between New Mexlco law
enforcement oficers and the Allanza Federal de Mercedes In
cbap. 2.

1 Albuquerque T, at 248.
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Mercure expressed the view that our legal sys-
tem must be made sufficiently sophisticated to
accommodate people of varying cultural origins.
He stated :

It seems to me that if we are golng to have justice,
then we must also develop the kind of sensitivity
which we need for the values of people to whom the
justice is belng directed... .M

Summary

Mexican Americans are distrustful of the
courts and believe them to be insensitive to
Mexican American background and culture.
Theso feelings are most acute in northern New
Mezxico where descendants of the Spanish
settlers have lost their land, and thus their
means of livelihood. This has often occurred
through the operation of the legal system im-
posed on them by the Anglo settlers of their
territory. They view the law as an instrument
to create and perpetuate injustice, rather than
a8 an instrument to solve their problems,

1 Albuquerque T, at 237,






Chapter 9

Language Disability
and Inequality
Before the Law

Most Mexican Americans in the Southwest
are bilingual and have no difficulty communi-
cating with the police or understanding pro-
ceedings in & courtroom. But there are areas in
the Southwest where some Mexican Ameri-
cans—particularly older people and Mexican
nationals recently arrived in the United States—
have little or no knowledge of English. In pri-
marily rural northern New Mexico—where it
has been possible to function only with a knowl-
edge of Spanish, the mother tongue—a signifi-
cant portion of the local population speaks
little, if any, IXnglish and Spanish has been the
primary language from the earliest settlements
until today. In southern Texas, where there are
large numbers of Mexican nationals as well as
first and second generation Mexican Americans,
many persons speak Spanish exclusively.

It is common in the Southwest, moreover, to
find Mexican Americans who speak Spanish in
the home, with friends, on social occasions, and
at work among other Mexican Americans; they
use English only as a second language when
necessary. Many Mexican Americans have
encugh familiarity with English to “get along,”
but have more difficulty than the average lay-
man in understanding courtroom proceedings
and legal matters.

In 1963 the California State Advisory Com-
mittee to the United States Commission on Civil
Rights recognized the problem of language dis-
ability and the effect it had on Spanish-speak-
ing people in their contacts with the police and
the courts:

It appeared to the Committee, . . . that while the 8pan-
$xh-apeaking groups do not feel that thele problems atre
as eracetbated as the Negro's, thelr prodlems are com-
plicated by the additional fact that many speak mainly
fpanish. Orte_n. apparently, Spanish-tpeaking petsons
litetally do not understand what is happening to them

In contac.s with the potice, disttict attotness and sotne
coutta . . .

This language difficulty seems a real one to the Com.
mittee. It also appears that marny law enforcement offi.
clals are not cognizant of {t.!

Legal recognition of Spanish language

Although Congress usually imposed an Eng-
lish language requirement as a condition to an
area’s becoming a State, Congress approved con-
stitutions for California,® Colorado,* and New
Mexico* that provided for the publication of
their State laws in both Spanish and English.
The subsequent California constitution, how-
ever, dropped this provision and limited publi-
cation of officinl proceedings to the English
language.t Coloradv’s provision ran out in 1900
and New Mexico'’sin 1931,

In the 19th century the Kearny Code, pro.
mulgated in 1846 by Brig. Gen. S. W. Keamny
for the Government of the newly acquired terri.
tory of New Mexico, contained a provision re.
quiring courts to keep records of their proceed.
ings in English and Spanish.* However, this
provision was not continued in the New Mexico
Organic Act of 1850, the act of Congress con-
ferring powers of Government upon the terri-
tory of New Mexico,'! Subsequently Congress
authorized the New Mexico Assembly to employ
a transiator and interpreter, and two additional
clerks for each house of the assembly. Of the
four cletks, two were to be qualified in English
and two in Spanish.* In 1884 Congress went
further and authorized funding the translation
of the bills, Jaws, and jonrnals of the territory's
legislature with the provico that the legislative

n—

1 Califotnla State Adtisory Comm!ttee to the U8 Cota-
mizsion of Cicll Rightr, Police-Minority Orenp Relations in
Loa Anpeles and the Ben Fraaclice Bay Arvcs (1063) at 81,

1Calif. Const,, aet. 11, § 21 (1849).

1Colo. Const,, att, 18 § 8 {1874).

UN. Mes. Conat, art. 20, § 12 (1913).

$Calit, Coust,, att. 4, § 24 (1819).

t Keatay Code, Recotds and Reals, § 4 (1848,

VActof Rept. 9, 1850, ¢b. £9, 9 Slat. 446,

v Act of March 3, 1853, ¢h 148 | 2,10 Btat. 239,




proceedings, records, and laws of the territory
also be printed in English.®
Today New Mexico’s statutes still reflect the
fact that there are substantial numbers of Span-
ish-speaking citizens in that State. For example,
certain proccedings of boards of county com-
missioners, city and town councils, boards of
trustecs, and of all other officers of any county,
municipality, district, or other subdivision of
the State are required to be published in English
or Spanish or both. In counties, cities, 6r towns
where the population is not less than 75 percent
English-speaking, publication in English is
sufficient; and where the population is not less
than 75 percent Spanish-speaking, publication
in Spanish is sufficient; and where the popula.
tion is between 25 percent and 75 percent using
either language, publication is to be in both
dnglish and Spanish.* In counties whers the
board of county commissioners deems it expe-
dient, the notico of election required by State
law is printed in English and Spanish;" in-
structions to voters printed by the secretary of
state must be printed in English and Spanish ; '*
election return books prepared by the secretary
of state for each precinct and election division
in the State are printed in English and Span-
ish; " and forms furnished by the sccretary of
state for voter registration are printed in Span-
ish as well as English.1t
California has also recognized that some of
its citizens are literate in Spanish but not in
English. In 1068 the legislature provided for
the publication in Spanish of & synpoais of the
California traffic Jawa* The State department
of welfare is empowered to publish its informa-

tActof Fed. 14, 1584, ¢h. 8, 23 81at. 2.

BN, Mex. Stata Ann. §10-2-11 (1953).

NN, Mez. Stata. Aan. § 3-3-1 (Additional Supp. 1047).
1IN, Mez. State. Ans. § 3-3-12 (Additonal Bupp. 1961).
WN. Mez. Stats_Ann. | 3-3-20 (Additional Sopp. 1947).
HNL Mes. State" Ann. § 3-2-91 (1933},

B Calif. Vehicle Code } 1058 (West Sepp. 1968).

"N 0-1-0

tional pamphlets and related materials in Span-
ish us well as English.’¢ And all farm labor con-
tractors in California are required to have and
display a written statement in English and
Spanish showing the rate of compensation they
receive from the grower and tle rate of com-
pensation they pay their employees.!

Police contacts

A Mexican American who isilliterate in Eng-
lish mnay experience special problems in his con-
tacts with law enforcement officers. If he does
not understand the officer's questions or com-
mands, an ordinary contact can escalate into a
more serious situation.

Armando Morales, chairman of the Council
of Mexican American Affairs in California and
of the police-community relations committee of
the Council in 1967, reported an incident be-
tween a Spanish-speaking Nicaraguan and a
police officer, which, in addition to showing the
Lias of the officer, suggests how misunderstand-
ing resulting from language disability can in-
flame a routine contact.

In April, 1060 a Spanish-speaking adult male and his
friends were fixing a fiat tire on the Hollywood free-
way. A pollce officer «topped and asked what they were
doing. The driver of tbe car fixing his tire with a
cigarette in his mouth, Jooked at the police officer and
did not answer as he could not speak English. The
officer became very angry and demanded that he remove
the cigarette from his mouth, stand up and *bow him
tome respect! The driver of the car smiled and con.
tinved to work on hls tire. The officer became mote

angry, put him over the cat and began beating him
and caliing him a dirty Mexican™

A former police chief in a small community
in southern Colorado—identifying language as
a factor in the lack of understanding between
Mexican Americans and law enforcement offi-

M Calif. Welfaze and Lastitutions Code | 10007 (West 1968).

1 Catif. Labot Code § 1683 (V. est Bupp. 1088).

1 A Norales, Histerice! and Attitudinal Foctors Relaled to
Current Mesican American Law-Enforctment Concerns {ia
Les Angeles (Apr. 22, 196T) at 1. (Unpeblished).
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cials—said officere in his community should
receive training in Spanish. He noted that some
Mexican Americans in his cominunity cannot
explain themselves properly in English.* The
New Mexico State Police, according to Chief
Joseph Black, have tried to overcome a similar
problem in northern New Mexico by assigning
only bilingual officers to that part of the State.

One of the Jaw enforcement agencics from
California responding to the Commission’s
questionnaire stated:

fome members of the community do ot speak Eng-
ilsh or have a poor grasp of Engllsh, This requires ad-
ditional effort on the part of the officer to efther learn
Spanish or to provide proper translation =5 that the
rights of the publlc are safeguarded.
Similar comments were received from agencies
in all five States. Of the 175 agencies respond.
ing to the question whether the agency had s
course in conversational Spanish for Anglo
officers, however, only six answered in the
affirmative. ~

Gonzalo Cano, with the Community Relations
Service of the U.S. Department of Justice in
Ios Angeles, stated that a fundamental cause
of discontent and misunderstanding in the
Mexican American community is the inability
of the majority community and the police de-
partment to understand the Spanish language
and Mexican American culture. This inability
creates problems for the police as wl! as the
community, he said. A Mexican American
youth, Cano reported, was arrested by a police
officer in San Jose, California and charged with
inciting to riot. The police thought the ycuth,
who was speaking in Spanish when he was
arrested, was inciting a group of Mexican
American teenagers to demonstrate and riot.
Actually, he was trying to calm the erowd but,
because the officer did not understand Spanish,
he arrested the one person who was trying to
prevent possible violence

An 18.year old youth in Albuquerque re-
ported that one evening in December 1067, he
had been drinking and began fighting with his
wife, whereupon his father-in-law summoned
the police. When the police arrived, the youth
said, they ordered him out of the house, fol
lowed him outside, and told him he was under

® fatertiew with Doa Wells, Dee, 18, 1961,
® Albwquerque T. at 93-24,
N Paterview with Gontale Cand, Jane 11, 1948

arrest. Apparently not understanding that he
was under arrest, he stated, he began to walk
away from the officers, According to his account,
the officers knocked him down, a fight ensued,
and he knocked one of the officers to the ground.
The young man was finally subdued, he said,
taken ¢o the city jail, and charged with criminal
offenses. Not at ease in English, he told a Com-
mission staff member that he did not under-
stand tho charges, but pleaded guilty to avoid
the extra expense of a trial.*

Several Mexican Americans said that some

police officers are very unsympathetic when
dealing with people who have difficulty speak-
ing English. A witness told the California State
Advisory Committee:
And I know 8180, and I have heard many times that
the [pollce] officers will get very angry, arrestiog offi.
cers especially, . . . when a person they stop begins
speaking Spanish. They fear the worst—maybe right.
fully eo. I don't know, but they fear the worst, and
they act the worst 1™

Language disability may cause a Mexican
Amnerican to sign a statement or confession
whosa contents he cannot read or understand.
A Mexican American in Albuquerque with a
criminal record said that as a young man he
signed a statement he had been told would
absolve him of charges against him, and then
was sent to prison on the strength of his con-
fession. Tho same person stated that in Febru-
ary 1968, he and a friend were arrested for
burglary by officers of the Bernalillo County
Sherif’s Department and taken to the county
jail. Asked to sign a statement, he stated, he
refused but his friend agreed. Upon interven-
ing to warn his friend not to sign anything, he
was allegedly threatened with physical retalia.
tion by one of the officers present. The inform.
ant reported that he feared the officers would
take advantage of his friend, who did not under-

2 Rl jaterview,

® o8 Angeles T. at 17, See 2100 latervriew with GI1 Flotence,
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stand Enghsh very well, in preparing a state-
ment for his slgnature b

Court contacts

Of the five States, Colorade and California
currently require that English be used in the
courtroom,** and English is the language used
most often in proceedings in the Southwest,
particularly in courts of record. Thero are few
judges in the Southwest who speak Spanish.*
Thus, a Mexican American whose English is

poor may be handicapped in the courtroom.

- Criminal cases—Many lawyers stated that
the language problem puts some Mexican
Americans to significant disadvantage in
criminal cases. Courts often assume that a de-
fendant who can *get along® in English can
understand the charges against him and the
proceedings in court. A number of people stated
that muny judges in the Southwest do not
realize the extent of language limitetion among
Mexican Americans and are unavere of the
extent to which it interferes with their ability
to defend themselves?

Many Mexican Araerican defendants who
have some knowledge of English lack sufficient
proficiency to understand fully the nature of
the chiarges or proceedings against them. These
defendants cannot plead intelligently, advise
their lawyers with respect to the facts, fully
understand the testimony of witnesses against
them, or otherwise adequately prepare or assist
in thmr own defense.

A number of lawyers and others in the South.
west cited this problem and its adverse effects.
An attorney in Phoenix was critical of the pub-
lic defender's office in his community because it
did not have any Mexican American attorneys
on its staff, nor any attorneys who conld speak

* Stafl iatetview,
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or understand Spanish. In his opinion many
Mexican American defendants wera not being
adequately represented by the public defender’s
office because of the language barrier.* A pro-
bation officer in Phoenix offered a similar
criticism and stated that attorneys in the de-
fender’s -officn were dependent on a Mexican
American investigator to interpret for them in
the office and in court. The probation officer
thought the investigator was not well qualified
as an interpreter and that this led to inadequate
representation of certain Mexican American
defendants.?

A similar situation was said to exist in the
public defender’s offico in Denver. At the time
tho director was interviewed by a Commission
staff member, nine lawyers, three investigators,
and four clerical workers were on hisstaff. None
of the attorneys was Mexican American and
none spoks Spanish. The attorneys were de-
pendent upon a Mexican American investi-
gator and a Mexican Atnerican secretary for
interpretation.®

The project director of Centro Hispano in
East Los Angeles said that in his opinion the
defender's office in East Los Angeles could not
ba fully responsive to community needs because
it had a heavy workload, and “none of the pub-
lic defenders really could speak Spanish.”#
The public defender for Los Angeles County
stated that he was anthorized 235 lawyers, * but
could only think of one Spanish surnamed
lawyer and a dozen Spanish-speaking lawyers
who were employed by his office.®

Most delendants in criminal cases in the five
States, morcover, do not have lawyers® Even
an English-speaking defendant who lacks funds
to employ counsel may find & couttroom pro-
ceeding conducted in Englich bewildering. The
problem: is compounded for a defendant whose
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grasp of English is poor. Not only is his con-
fusion multiplied, but he may be more reluctant
to speak out in court.

A superior court probation officer in Phoe-
nix reported an incident in Aguila, Arizona il-
lustrating that language disability can produce
not only misunderstanding, confusion, and in-
appropriate reactions by the police but injustice
in the courts as well for a Mexican American
with & language barrier and no counsel. In
1966, a Mexican American who had been drink-
ing struck his daughter for being tardy in
bringing him some shampoo while he was
showering. His wife called the police and told
them of the assault. Erroneously understanding
his wife to mean that her husband was sexually
assaulting the daughter, the police arrived with
drawn guns. The father, almost shot during the
process of arrest, was taken before a city magis-
trate and charged with sexually molesting his
daughter. Understanding little English and
thinking he was being charged only with drunk-
enness, the father made no objection to the
charge. No interpreter was present to explain
the charge or to help him. He was then placed in
the county jail in Phoenix, where he remained
for 2 months awaiting trial because he could not
afford the high bail. When he was able to see the
defendant and converse with him in Spanish,
the probation officer learned the facts and ex-
plained them to tho magistrate, As a result, the
caso was dismissed.

A young man from Monte Vista, Colorade
said that he and another Mexican American
were charged with racing their cars and given
summonses to appear in police court. Although
he fought the charge because he thought he was
innocent, he stated the other man pled guilty
because he did not understand English very
well, did not know what was happening when
he appeared in police court, and to plead
guilty was the easiest thing to do under the
circumstancea®

Civil matters—Mexican Americans who have
difficulty speaking English also have problems
in 2ivil matters—many of which have serious,
even drastic, personal consequences.

In Sandoral v. Rattikan,' the plaintift

S Jaterviews with Jess Coellnt, Feb £1-24 1088
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brought a trespass action in a Toxas court
against Mr. and Mrs. Sandoval, illitorate indi-
gents who spoke only Spanish, to try the title
to land upon which they lived. Two weeks
before trial the Sandovals’ lawyer withdrew
from the case and they obtained the services
of a Nueces County legal aid attorney. The trial
was short and the court rendered judgment for
the plaintif granting him possession of the
property under his purported deed. Then the
Sandovals with the assistance of new counsel
moved for a new trial claiming they had a com-
plete and meritorious defense which had not
been presented by their Legal Aid Society at-
torney. The defense inadequately presented at
trial was that the deed executed by the Sando-
vals and assigned to the plaintiff was really
a mortgage given to secure a d2bt and the plain-
tifl knew it. At the hearing on the motion for a
nerw tria) the legal aid attorney readily admitted
he had not been properly prepared at trial. One
excuse he gave was his inability to communicate
with his clients since k0 spoke only English and
they only Spanish. Consequently, there were
aspects of the case that he did not really under-
stand and others that he did not develop
completely.s

The language problem may be even more seri-
ous in a civil matter where the Mexican Ameri-
can litigant does not have counsel. Willie
Gonzales of Silver City, New Mexico, active in
community problems and local organizations,
told of a Mexican American and his common-
law wife who were declared unfit parents based
on a coinplaint by the local welfare department.
As a result, Gonzales stated, three of their chil-
dren were removed from their custody. Lack-
ing legal counse!, he said, the parents did not
object because “[T]hey can't get across to
anybody. They don't speak English fluently
enough to be able to prescat a caze properly.” **

= A fter » lengthy heating the trisl coutt overtaled & motion
for & mew tela). [4. at £91. The Tetss Conrt of Appesls
afirmed the declston, Aadlag that the Bandotals had beca
afforded an opportaaily te preseat their defense, and tdat
there was not rulcient cridence of & meritertons delease pre-
sented dutisg the bearisg ca the motica fer 0 dew tria) to
wartant & boldiag that (he trial Judge had adused bis &ls-
crelion. The United States Sapreme Coatt dealed certiorard
with twe Justices dissenting on the "Iarues a8 to the pcope of
the requirement, derited from the Dee Process Classe of the
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In northern New Mexico, lJand and water

rights are of critical importance to Spanish
American farmers whose ignorance of English
often results in the forfeiture of such rights.
Alex Mercure,'® told the New Mexico State
Advisory Committes:
When they gel a legal document which tells themn,
‘Your water Is belng adjudicated,’ ther really do not
understand what they have to do. If somebody did
understand, he would pick up and driwve Into Santa Fe
and register his water rights perhaps. He doesn't knotw
that this Is raquired.®

Ianguage also handicaps many Mexican
Americans in civil matters arising outside of a
courtroom context. Drayton Wasson,a Spanish-
speaking justice of the peace in Lovington, New
Mexico, said tlat he often must assist Mexican
Americans in his community who have difficulty
in filling out English-language forms that have
an important effect on their legal rights and
lives, These include such 1natters as reports to
the State police and insurance companies about
automobile accidents, passport forms, and other
documenta.st

Communication with probation and parole
officers—Language disability of a Mexican
American can seriously hinder a defendant's
opportunity to receive probat’on or parole and
can create difficulties for him if he attains it,

The state chairman of the civil rights section
of the League of United Latin American Citi-
rens (LUI/AC) of California said that in his
State there are not enough Mexican American
or bilingual people in probation and parole
offices.® (eorge Qilpin, Chief of the United
Sitatee Probation and Parole Office in San
Antonio, said language disability was a partic-
ular problem for parolees and probationers in
rursl areas of southern Texas* The single
Spanish surnamed parole officer in his office was
used as an interpreter. If a parolee or proba-
tioner who had no knowledge of English entered
the office when the Spanish-speaking parole
officer was out, he either had to wait for him
or come back at another time.** A State proba-
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tion officer in Albuquerque, New Mexico, said
that many of the people he had supervised could
not speak English very well. As a result, he said,
they could not understand what their rights
were and were appreliensive about any contact
with the law.**

Rev. Charles White, program directer for a
neighborhood settlenient house in East Los An-
geles, told of an 18-year old Mexican American
who had had a series of run-ins with the police.
While he was on probation the young man tried
to commit suicide. His probation officer knew
nothing about the incident. Reverend Wh.te at-
tributed this to several factors, including the
language barrier.!

John Urioste, of the Community Action Pro-
gram in Carlsbad, New Mexico, reported that in
the fall of 1967, Mrs. Juanita Rodriguez, who
had two grandchildren in mental institutions,
was notified that they could visit her during
Christmas. She had to make the arrangements
with the juvenile probation officer, but since her
English was poor and the probation officer spoke
no Spanish, she asked Urioste to interpret for
her. When Urioste began to translate the proba-
tion officer’s remarks to Mra, Rodriguez, the pro-
bation officer objected. Mrs, Rodriguez ex-
plained that she did not think that she could
communicate properly in English, whereupon
the probation officer told them they would have
to go out into the hall in order to speak to each
other in Spanish. Urioste sald he was so sur-
prised at this request that he did not object and
did go out of the room. He also stated that there
wers many probationers who had no knowledge
of English at all and were faced with an impos-
sible situation,t

Interpreters

Police—Amador Solis, who had been a
criminal court interpreter in Los Angeles, stated
that in Los Angeles interpreters are first pro-
vided for criminal defendants when they arc ar-
raigned.¥ Prior to arraignnent, bilingual po-
lice officers are used s interpreters, Most police

@ Iaterview with Adbert B, Cipelanl, Ape. 23, 1948
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departmerits follow a similar practice. Smaller
police departments that have fow if any Mexi-
can American or bilingual officers are dependent
on the services of private citizens. In some
cases no one may bo available to interpret.

Courts—The New Mexico constitution
provides:
In all criminal prosecutions, the accused shall have the
right . . . to have the charge and testlmony inter-
preted to him In @ language that he understands . . . ®
* New Mexico is unique among the five South-
western States studied in clearly establishing
the right to interpretation. Although all five
States have statutes providing for the appoint-
ment and compensation of interpretersp® the
State courts in the Southwest have generally
taken the position that the question as to
whether an interpreter is to be appointed for a
particular defendant is within the discretion of
the trial conrt; appellate courts will not inter-
fere unless there has boen an abuse of that dis-
cretion® A defendant’s rights are held pro-
tected if he falls to tell the trial court that he
has a language disability aad fails to request an
interpreter,** or if he is represented by an at-
torney who understands the testimony of the
witnasgeatt :

A defendant'’s right to have an interpreter
p:ovided for him has received relatively little

® A Spanish surnamed woman in Hodds, N, Mez., whe works
08 & reglatered aurse, told o Commirsion staff member that ade
was often called apod to act o an faterpreter for tha police
depatrtment. Taterview with Mre. James Rivers, Apr. 8, 1068,
A Mexican Américan businersman active 1a commualty affatrs
ta Loviagten, N, Mex. sald (hat e wad octasionally ealled
upon te act as an Interpreter for the police. Interview with
Joe Trajtide, Ape. 3, 1048
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discuseion in the Federal courts.* To date there
have buen no Federal court decisions on whether
a non-English speaking defendant in a criminal
caso in a State court has a constitutional right
to have an interpreter appointed. In a recent de-
cision the Court of Appeals for the Second Cir-
cuit suggested that an indigent defendant might
have a constitutional right to have an inter-
proter appointed in a Federsl criminal trial just
as he has a right to appointed counsel. The court
held, however, that the facts in the particular
case did not warrant the appointment of an
interpreter

Although some steps have been taken to pro-
vide for professional interpreters in criminal
cases arising in Federal courts and State courts
of record in tho Southwest, many Mexican
American defendunts are tried in inferior
courts where makeshift arrangements are the
rule. Judge Harry Robins of the Albuquerque
municipal court stated that he uses his bilingual
court clerk as an interpreter .chen necessary.t®
The Mexican American clerk of Judge Mario
Cota-Robles of the municipal eourt in Tucson
translates the testimony for Mexican American
defendants who cannot speak or understand
Enylish.* The judge, however, thought it would
be better to have & professional interpreter for
the job.

Others criticized the qualifications of such
ad hoc interpreters. Hector Morales, a city
councilman in Tucson, characterized the ability
of individuals used ss interpreters in local
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courts as “at the best, . . . only fair....”* In
his opinion at least one weli qualified full-time
interpreter should be hired for use in each of the
city and county courts.

Criticism also was leveled at professional in-
terpreters assigned to various criminal courts.
Richard Alatorre, formerly director of the
Southwestern Regional Office of the Legal De-
fense Fund in Los Angeles® reported that in
some instances the testimony of witnesses
against a defendant was not translated tec the
defendant.** Amedor Solis~who, as previously
noted, had been an interpreter in the criminal
courts of Los Angeles—criticized the linguistic
ability of most interpreters in criminal cases in
Los Angeles, According to Solis, the position
does not pay enough; the requirements for eni-
ployment, including the test given to applicants,
ave insufficient ; and most of the incumbents are
inexperienced. Solis declared that an interpreter
stays with the crimiral courts only long enough
to get some experience and then leaves for a bet-
ter paying job as an interpreter in civil casea®

An attorney in San Antonio told Commission
investigators that there was an interpreter
available in the Bexar County courts but that he
was not “worth A damn.”® In his opinion a
qualified interprater should be a Mexican
American frem southern Texas familiar with
the local idioms, He was also critical of the fact
that the United States District Court in San
Antonio did not have a full-time professional
interpreter.®

Carl Carlton, director of student personnel
services at New Mexico Junior College in Hobbs,
said he had been called upon frequently by local
courts and by court-appointed attorneys to act
as an interpreter for Spanish.epeaking defend-
ants.** He said that he was considered qualified
for this job because he had college degrees in
language. He also had been educated in Mexico
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and reared in Texas among Spanish-speaking
people. He felt unprepared, however, to assume
the responsibilities of court interpreter because
he had not had any legal training. He had
studied some legal subjects on his own time and
at his own expense in an attempt to make him-
self better able to assume this responsibility. In
his opinion, interpreters should be trained in
legal terminology like legal secretaries, and in
addition possess a general knowledge of legal
procedures. Several other people in Lovington,
New Mexico also stressed the need for interpre-
ters who were not only familiar with conversa-
tional Spanish and local idioms, but also had
had legal training.*!

While it is important that an interpreter be
provided when necessary, it is also important
that the interpreter chosen be unbiased and
have the confidence of the defendant. Com-
plaints were made that in some lower courts
police offi.2rs were called upon to act as inter-
preters. A Mexican American sergeant in the
San Diego Police Department stated that he
had served as an interpreter in the San Diego
courts.** Gonzalo Ceno, an officer with the Com-
munity Relations Service of the Department of
Justice, said that he knew of one case in San
Fermando, California where a police officer was
used as an interpreter in coutt and that it hap-
pened often enough to warrant concern®

Summary

Although many Mexican Americans in the
Southscest are bilingual and have no difficulty
with English, many others are handicapped in
their relations with law enforcement officials or
in courtroom proceedings by a language
disability.

Special problems ariso for Mexican Ameri.
cans with o language disability who cannot
undersiand a law enforcement officer's questions
or commands. Ordinary contacts can escalate
into serious situations. However, very few law
enforcement agencies have taken steps to give
their officers instruction in conversational
Spanish,

Mesican Americans with a language disabil.
ity also are at a disadvantage in the courts

® fatarviewa with Deagton Waseon, Ape. 5, 1048: Do, H. W,
Qnilette, Ape. 3, 1088 ; Joo Trufille, Ape. B 1044,

@ faterview with Carlod Gatiertes. Jaig 16, 1948

® faterstew with Gonssle Catd, Jane B 1948
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Many Mexican American criminal defendants
with a language disability do not fully under-
stand the nature of the charges or proceedings
against them. These defendants cannot know-
ingly plead to these charges, advise their
lawyers with respect to the facts, fully under-
stand the testimony of witnesses against them,
or otherwise adequately prepare or assist in
their own defense, Mexican Americans who have
difficulty with English also have problems with
noncriminal legal matters,

Language disability also creates serious dif-

ficulties for Mexican Americans on probation or
parole. They often have difficulty communicat-
ing with their probation and parole officer and
the officer finds it hard to provide proper
supervision.

The use of qualified interpreters is not wide-
spread in the courts throughout the Southwest.
Often makeshift arrangements for interpreters
are made in the lower courts. Where profes-
sional interpreters are employed, they were
criticized as being improperly trained or not
gkilled for work as a court interpreter.
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< .. Chapter 10
Participation by Mexi-
can Americans in
Law Enforcement
Agencies

importance of partlcipation

In the course of this study, the opinion was
voiced that fear and distrust of Mexican
Americans toward law enforcement agencies
could be reduced by increasing the number of
Mexican American law enforcement officers, For
example, a Mexican American probation officer
who had been a policeman in Phoenix for 8
years, stated that more Mexican American po-
lice officers were needed in that city.! He thought
police teams could operate more effectively in
Mexican American neighborhoodsif at least one
of the members was a Mexican American. The
Mexican American officer, he believed, could put
Mexican American citizens at ease, serve as an
on-the-spot interpreter when necessary, and
thus defuse tense police-citizen encounters and
avoid miscarriages of justice.

The director of public safety for the city of
Las Cruces, New Mexico, a Mexican American,
stressed the importance of placing Mexican
American law enforcement personnel at many
levels of responsibility to secure the trust and
confidence of the Mexican American commun-
ity. He pointed out that in Albuquerque, no
Mexican American law enforcement officer held
a high ranking or policy-making position. In
the same city the Spanish-speaking community
continuously complained of police misconduect.
By way of contrast he pointed to another large
city in New Mexico where Mexican Americans
held positions as police lieutenants and cap-

tains, Here police-community relations were -

excellent because the Spanish-speaking com-
munity, represented at all levels within the
police department, was convinced that it would
received iair treatment from the police.?
Extent of participation—In order to obtain
information on the employment of Mexican
Americans in law enforcement agencies, the

15taft inlerv!ew
3 Albuquerque T, at 193-94,
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Commission included questions on employment
statistics in the questionnaire sent in October
1068 to 793 law enforcement agencies, These -
included 618 police departments, 168 county
sheriffs, and nine State agencies in Texas, Ari-
zona, California, Colorado, and New Mexico.
The communities represented by these agencies .

ranged in size from less than 10,000 population - :
up toand including metropolitan areas of more .

than 500,000 persons. The larger cities included

Phoenix and Tucson, in Arizona; Los Angeles,
San Francisco, San Diego, Oakland, and . .

Sacramento, in California; Denver, Colorado
Springs, and Pueblo, in Colorado; Albuquerque
and Santa Fe, in New Mexico ; Dallas, Houston,
Ft. Worth, San Antonio, El Paso, and Austin,
in Texas. Responses were received from 280 law
enforcement agencies—about 35 percent of ths
recipients. Thers were 243 responses from police
departments, 32 from sheriffs’ offices, and six
from State law enforcement agencies

Police departments

Total employment in 243 police depart- -
ments—uniformed, plainclothes, and civilian—
was 34,717, Of this number, 1,989 or 5.7 percent,
were Mexican American. This contrasts with -
ths Mexican American proportion of the five-
State region’s population—11.8 percent.? There
were found to be 23,944 uniformed officers, of
whom 1,247 or 5.2 percent were Mexican Ameri-
can, Of the uniformed policemen, 10,648, or 45
percent, had never been on duty with a Mexican
American officer at any time in thexr pollce
careers. :

Among plainclothes officers, 244 or 9.3 per-
cent were Mexican American out of a total of
2,353, Of the 8,375 civilian employees, Mexican
Americans totaled 518, or 6.11 percent. ‘

Significant variations appeared in the extent
to which Mexican Amerlcans were employed by

s Bee fntroducting, p. x.




Poilce Employees—Uniformed, Plainclothes, and Civilian

Uniformed Plainclothes Civilian Employees
Position Mexican  Percent Mexican  Percent Mexican  Percent
: Total American Mexican Total American Mexican Total American Mexican
American American American
Patrolman....... 17, 946 1,001 L 8, 375 518 6. 11
Detective. oo ooonme oo 1, 554 151 9.7
Sergeant.._...... 2, 625 132 5 396 33 83
Licutenant._.._.._. 898 29 3.2 133 11 83
Captain_......._. 413 26 6 05 6 6. 3 Total civilian 8, 375
employees.
Total police 26, 342
employees.
Inspector_ ______. 68 3 4.4 33 None 0 Total all em- 34,717
ployees.
Chief Inspector. .. 27 2 7.4 4 None 0
Deputy Chief..... 60 2 3.3 32 2 6.3
Chief . ......... 195 12 6 52 1 2  Total Mexican 518
American civil-
fan employees.
Unclassified. ... .. 1,712 41 2.4 99 20 20 Total Mexican 1,471
American police
employees.
Total MA 1, 989
employees.
Percent MA's 5.7
overall total.
Totals..... 23,944 1,247 52 2,308 224 9.3

Norr.—Cumulativa statistics obtalned from answers 10 Commission October 1968 questlonnaires.

police departments. In some cities the Mexican
American proportion of the police force ap-
proached the Mexican American proportion of
the population. For example, in a Texas city
with a Mexican American population of about
40 percent, 165 of the 623 uniformed police
officers, or 26.5 percent, were Mexican Ameri-
cans, and 40 of the 131 plainclothesmen [30
percent] were Mexican American. In a large
city in New Mexico, with a 28 percent Mexican
American population, about 20 percent of the
uniformed policemen and 31 percent of the
plainclothesmen were Mexican Americans.
Other cities—and these were in the large

majority—had significantly poorer records. In
a large Texas city which estimated its Mexican
American population at 7 percent of the whole,
less than 3 percent of the uniformed policemen
and only 2 percent of the plainclothesmen were
Mexican American. A large Colorado city with
an approximate 30 percent Mexican American
population had a uniformed police force that
was 13.4 percent Mcxican American.

Ethnic breakdowns were not received from
the police departments of either Los Angeles or
San Francisco—the two largest cities in Cali-
fornia. The Los Angeles Chief of Police sent
a letter to the Commission’s Acting Staff Di-
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rector in October 1968, in which he stated that
much of the requested information was unavail-
able in his office, and that the assembling of
what information he did have would require
excessive man-hours. He further indicated that
if the Commission would send a staff member
to Los Angeles, a representative from his com-
munity relations office would assist him in
gathering some of the information. According
to the Los Angeles Human Relations Bureau,
total employment in the Los Angeles Police
Department for 1968 was 5,837 persons, The
bureau was unable to provide any ethnic break-
down of this total, stating that employment
statistics by race and ethnic origin were no
longer kept by the police departmentt An
official Los Angeles publication for fiscal year
1967-68 indicates that there were 1,844 new
appointinents to the police department during
that year, of whom 153, or 8.3 percent were
Mexican Americans.® The 1960 census indicates
that 10.5 percent of Los Angeles’ population is
Mexican American,

The Human Rights Commission of San Fran-
cisco informed the Commission that as of
May 31, 1968, there was a total of 2,240 police
department employees in San Francisco, of
whom 33—slightly over 1.4 percent—were
Spanish surnamed. There were 1,722 uniformed
policemen, of whom 22—slightly under 1.3 per-
cent—were Spanish surnamed.® Seven percent
of San Francisco’s population is Mexican
American, according to the 1960 census.” In
May 1967, the Commission held a public hearing
in the Bay Area cities of San Francisco and
Oakland. A staff report prepared in connection
with that hearing concluded that: “In the Bay
Avrea, Spanish Americans are underrepresented
in local governmental employment as well as in
Federal employment. . . . Of 1,722 uniformed
policemen, only 22 are Spanish-speaking, of
whom 19 are policemen-entrants, [1here are
1,253 persons in the police-entrants’ cate-

¢ Telephone interview with Charles Slerra, Advigor to the
Director, Los Angeles Human Reiations Bureau, June 4, 1989,

" Los Angeles City Personnel Department-—Fair Employ-
ment Practices Survey, 1967-88,

¢ Telephone Interview with Jack Casford, Human Relations
lAgn:gnt. San Francisco Human Rights Commission, June 4,

?S8an Franclsco has a number of Filipinos and persons
from C:ntral and Suvoth Americs, the majority of whom have
Spanish surnames. Id.
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gory.]” ® According to 1967 figures collected by
the Commission for its study of patterns of mi-
nority group employment in State and local
government, in Oakland, which had a Spanish
surnamed population in 1960 of 6.8 percent, only
0.6 percent of the uniformed police were Mexi-
can American.? .

In another large California city, where Mexi-
can Americans constituted an estimated 10 per-
cent of the population, only 23 of the 700 uni-
formed officers, or 3.3 percent, and only two of
the 123 plainclothes officers, or 1.6 percent, were
Mexican American. In another large city in
California, the Mexican American percentage
was 15 percent of the total population. Of this
city’s 370 uniformed policemen, 14, or 3.8 per-
cent and of its 79 plainclothes investigators,
four, or 6 percent, were Mexican American.

A number of inquiries in the questionnaire re-
lated to recruitment and selection practices. The
first question asked was whether the agencies
had established qualifications for appointment.
Of the 277 agencies which responded, 274 an-
swered affirmatively. The requirements of only
164 agencies, however, were in printed form
and available to the public.

A majority of the responding agencies re-
quired that as a condition of employment officers
live in the jurisdiction. Of 271 agencies re-
sponding to n question regarding minimum edu-
cational requirements for initial appointment,
193 required high school graduation. The great
majority of agencies stated that applicants
were required to take physical, written, and oral
examinations.

More than 40 percent of the responses listed
failure to pass written examinations as the pri-
mary reason for disqualification of Mexican
American applicants. Nearly 30 percent listed
failure to meet physical requirements,!® 25 per-
cent reported failure to meet educational re-
quirements, almc st 25 percent listed inadequate
character references, and about 17 percent men-

8 Hearing before the U.8. Commiasion on Civil Rights, San
Franciaco, Calif., May 1-8, 1967, and Oakland, Callf.,
May §-6, 1967 at 823,

*U.8. Commission on Civil Rights, For ALL the People .. ..
By ALL the People, A Report on Equal Opportunity In State
and Local Government Empliyment, (1869) Lbereinafter
cited as For ALL The People} at 25,

M On Aug. 17, 1968, the Cowmission’s California State
Advisory Committee held a meeting on administration of
Justice problems in Los Angeles. One of the Committee mem-
bers, Dautel L. Fernandez, questioned city councilman Thomas
Bradley about the physical requirements for police recruits



tioned lack of facility with the English language
as the primary reason for disqualificatio:.

~ There were 56 agencies which stated that no
Mexican American applicants had applied in
the previous 3 years; 157 responded that from
1 to 10 percent of their applicants had been
Mexican Americans. These 213 responses con-
stituted almost 80 percent of the 271 responses
o this question.?* The questionnaire asked the
agencies for their views as to the reason why
relatively few applications had been received
from Mexican Americans. Inability to meet the
educational requirements was the most frequent
response, Of the 271 respondents, 193 indicated
that a high school degree was required for police
applicants. The second most important factor
was the existence of written examinations. The
third factor, cited in almost as many responses
as the second, was an unfavorable impression
of police work by Mexican Americans,

This last factor frequently was cited during
the Commission’s field investigations. Rev. John
Luce and Rev. Charles White stated that Mexi-
can Americans in Loos Angeles were reluctant to
become policemen for fear of being regarded
with disfavor by other Mexican Americans, The
main reason for this fear, they said, is that
Mexican Americans do not trust the Los Angeles
police and are convinced that the police do not
trust them. Most of the Mexican American
police officers in Los Angeles, they said, are

and what could be done to make them less restrictive, Council-
man Bradley responded :

.+ the ‘Civll Service Commission establishes the
standards but ttoy take directions from the police
department. For a long time Chlef Parker was unwilling
to drop the minimum height from fve-ten down to five-
nine, and finally down to five-eight. This was a long
and agonizing fight that went on. Now, I have not seen
that the officers . . . were handicapped by the fact that
their beight was reduced. There was a time when they
have—I've forgotten the exact number of teetk, but
the question was asked one time, “What are they going
to do, bite people ¥’

Councilnan Bradley further pointed out that at cne time the
police department required that a recruit bave a four-nch
chest expansion, and that one almost had to be a good athlete
to meet tkls standard. He concluded his comments on physical
requirements by observing, “I think the reduction In the
height from five-elght to five-seven would not impalr the
ability of the officer to do his job. They don't need muscle
and inassiveness 20 much as they need tact.” Los Angeles T.
st 106-08.

11 Twenty-four responses showed applications from Mexican
Americans amounted to between 11 to 25 percent of the total;
12 responses indicated that Mexican American applicants
constituted between 26 to 50 percent of the total ; 10 responses
fndicated that the Mexican American applicants constituted
between 51 to 76 percent of the total; and 12 rerponses in-
dicated that more than 75 percent of thelr applicants were
Mexican Americans.

looked upon as “sell-outs” and are often de-
scribed as having become anglicized in their
attitudes and practices.®

Similarly, a Spanish surnamed police officer
in Denver, referring to the attitudo of the Mexi-
can American community toward any Mexican
American police applicant, stated: “He is con-
sidered to be a defector.” * The officer’s superior,
an Anglo division chief, supported this view,
saying: “A stigma attaches to a minority indi-
vidual when he Lecomes a member of a police
department.” *¢ According to an official of the
community action program in Roswell, New
Mexico, Mexican American community leaders
there are unwilling to furnish names of poten-
tial Mexican American applicants to the police
chief because the leaders are apprehensive of
subsequent criticism and abuse by the Mexican
American community.*s

Community leaders in each of the five States
suggested that special efforts must be mads to
attract qualified Mexican Americans into law
enforcement work. A majority of the depart-
ments, however, have no recruitment program,
much less programs designed to attract Mexican
American and other minority applicants, Of the
272 agencies responding to the question as to
whether the agency had a recruitment program,
162 stated that they had none, and 177 said they
had made no special efforts to recruit Mexican
American applicants during the past 2 years.

Queried as to which methods the agency
utilized to inform the Mexican American com-
munity of its desire to receive applications, 56
out of 141 agencies responding, or 40 percent,
indicated that they had made announcements
which were distributed by Mexican American
community organizations,.Only nine agencies,
however, indicated that they had arranged for
the publication of such information in local
Spanish language newspapers; only 16 had
made arrangements for such announcements to
be broadcast over local Spanish language radio
and television stations; and only two had

13 Los Angeles T, at 39. Arthur Garcla of the Police Mal-
practice Complaint Center of the Los Angeles American Civil
Liberties Union, stated that Mexican American police officers
are often more brutal than Arglo officers {n thelir treatment of
Mexican Americans. Both Luce and White expressed the belfef
that this is one way in which the Mexican American officer
tries to show Anglo officers that he thinks as they do and is
not prejudiced in favor of his own people. Id, at 61, 71-72,

3 Staff interview.

14 8ialt interview.
B Roswell T. at 157-58.
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printed such announcements in Spanish and had
had them distributed in the Mexican American
communities. ,

The larger cities have the poorest records. Of
the 141 responses, 17 came from cities with
populations of 250,000 to 500,000, Of these 17,
only one stated that it had made an announce-
ment in a Spanish language newspaper or on a
Spanish language radio or television station.!®

Sheriffs

Twenty-seven of the 32 responses from county
sheriffs furnished statistics concerning their
law enforcement personnel by ethnic category.
Eleven came from Texas, seven from California,
four from New Mexico, three from Colorado,
and two from Arizona. Yn thess 27 counties the
sheriffs and their deputies and other law en-
forcement personnel totalled 5,251, Of this
number 292, or 5.5 percent, were Mexican
American.'

In several counties in Texas the Mexican
American propoition of the deputies in the
sheriff’s office equaled or exceeded the Mexican
American j,roportion of the county’s population.
Thirty-.e -en out of 39 sheriffs’ deputies in Webb
County [Laredo] Texas— ~here Mexican Amer-
icans constitute 77 percent of the population—
and 36 out of 73 in El Paso County [49 percent
Mexican American] were Mexican Americans,
In both of these counties, the sheriffs also wers
Mexican Americans. In Bernalillo County, New
Mexico—where Albuquerque is located—15
of the 27 sheriff’s deputies were Mexican
Americans,

These are exceptions to the rule, however.
Commission staff members received information
that a relatively low number of Mexican Amer-
icans were employed as law enforcemsnt person-
nel by sheriffs in the majority of areas visited.

For example, in both of the two largest cities
in Arizona, the gheriffs had only token num-

1 8ixteen of the 141 responses came from clties in the
100,000 to 250,000 population category. Only one sesponse
indicated that an announcement had been made in a Spanish
newspaper and only three indicated that Spanish radio and
television stations had been utiliced. Cities {n the categor;
of 50,000 to 100,000 population accounted for 18 of the
responses ; of the 18 agencies only two had made announce-
ments in the local Spanish Janguage newspapers, and only one
had used the local Spanish language radlo and TV stations,

11 Unlike police departments, which use the merit system
for appointment and promotion, many deputy sheriffs are
hired on the basis of political patronage with merit and
qualifications considered to be of secondary importance.

bers of Mexican Americans on their staffs.’* One
Mexican American attorney in Texas pointed
out that there were few Mexican American dep-
uty sheriffs in many of the counties located in
the Rio Grande Valley, where Mexican Ameri-
cans constitute a significant portion or even a
majority of the population.!® ‘

A Texas county where the population exceeds
92,000, of which Mexican Americans constitute
about 25 percent, had no Mexican American
deputies on the sheriff’s staff, according to a
community leader.?® The sheriff’s response to the
questionnaire confirmed this statement, A simi-
lar situation existed in Reeves County, Texas
[population approximately 14,000], where the
population is about 50 percent Mexican Ameri-
can. According to a prominent community
leader in Pecos, the county seat of Reeves
County, there had not been a Mexican Ameri-
can deputy sheriff for many years?! Similarly
in Culberson County, Texas, where 45 percent
of the population is Mexican American, the
sheriff had no Mexican Americans on his staff.??

State law enforcement agencies

Six State law enforcement agencies responded
to the Commission questionnaire—two from
California and one from each of the States of
Arizona, Colorado, New Mexico, and Texas. The
response of the Texas Department of Public
safety indicated that 28 of its 1,740 uniformed
and plainclothes officers wero Mexican Ameri-
cans—1.6 percent of the total officer force—in
sharp contrast to the Mexican American pro-
portion of the State’s population [14.8 parcent].

Testifying at the Commission’s San Antonio

_ hearing, Col. Wilson Speir, director of the Texas

Department of Public Safety, reported that
there were no Mexican Americuns among the
62 Texas Rangers in his department. He said
that there were 38 Mexican American patrol-
men and iwo Mexican Americans on the intel-
ligence staff.?* In response to the Commission’s
questionnaire, the total number of patrolmen
was given as 1,432, of whom only 26 were Mexi-
can Americans—1.8 percent. At the hearing, in
response to Commissioner Hector Garcia’s ques-

10 Staft interviews with representatives of sheriffs’ offices.
¥ Btaff interview.

» Staff interview.

= Staff interview.

B 5talt {nterview.

’ gan Antonlo Hearing at 717, 726.




tioning, Colonel Speir admitted that he arrived
at the figure 38 by classifying uniformed officers
serving in the drivers’ license service and the
motor vehicle inspection service as “‘patrolmen.”

At the hearing Speir testified : “We have had
in past years a captain of the Texas Rangers
that was a Mexican American, Captain Gon-
zales, one of the most famous of all Ranger
captains, who is now retired after 30 years of
service.” #* In response to a question by Com-
missioner Garcia, himself a Texan, about the
spelling of this former Ranger’s last name, Speir
responded “G-o0-n-z-a-u-1-1-e-s.”” When Commis-
sioner Garcia expressed the view that this man
was never considered to be a Mexican American
by the statewide Mexican American community,
Speir responded that he was considered to be a
Mexican American by the Texas Department of
Public Safety.**

The name of the former Ranger captain ac-
tually was spelled “G-o-n-z-a-u-1-1-2-s.” ¢ In a
newspaper account of an interview with Gon-
zaullas, [which took place the day after the
hearing], who had retired in 1951 after 30 years’
service with the Texas Rangers, he is reported
to have stated that his father was of Spanish-
Portuguese descent, that hizs mother was of Ger-
man descent, and that he considered himself to
be an American, He also was reported to have
said that he could never recall a Mexican
American holding a high rank in the Texas
Rangers during his 30 years service although
he did know of one regular Mexican American
Ranger.*"

The California Highway Patrol listed an
overall total of 5,010 uniformed officers, includ-
ing 4,364 State traffic officers. It failed to indi-
cate whether any of these uniformed person-
nel were Mexican American. Its covering letter
accompanying its response stated in part:
“Under State law, race, descent, or ethnic group
affiliation has no bearing on securing employ-
ment with this Department”, Similarly, the
California Department of Justice, which re-
turned the Commission’s questionnaire unan-
swered, stated in a letter that it had two law en-
forcement bureaus within the department—the
bureau of criminal identification and investiga-

HId at 710,

= Id. at 728,

3 San Antonlo Express & News, Dec. 15, 1068 at 3—-A.
njid

398-505 0 - 10 -7

tion with 33 special agents, and the bureau of
narcotics enforcement with approximately 100
peace officers, It did not indicate how many
were Mexican Ainerican, stating only that thers
were & “substantial number” of Mexican Amer-
icans in each of these bureaus.

The Colorado State Patrol response indicated
that it had 418 uniformed officers of whom 350
were patmlmen. All of the 12 Mexican Ameri-
cans weére patrolmen and they constituted
elightiy more than 2.8 percent of the total 418.

The New Mexico State Police response showed
248 law enforcement personnel. Sixty-one of the
229 uniformed officers and 13 of the 19 plain-
clothesmen were Mexican American, Thus, Mex-
ican Americans constituted 74 of the 248 per-
sonnel—or nearly 30 percent of the law enforce-
ment officers jn the agency, The statistics from
this one agéncy compaie favorably with the
1960 Population Census for New Mexico which
indicates that 28.3 percent of its total popula-
tion is Mexican American,

Summary

Public officials and private citizens, including
judges, lawyers, probation officers, all expressed
the belief that the fear and distrust which many
Mexican Amerlcans ieel toward law enforce-
ment agencles could be significantly dispelled
by increasing the number of Mexican Ameri-
can law enforcement officers at all levels of
authority.

The majority of the law enfoicement agencies
responding to a Commission questionnaire
stated that they had made no special efforts to
recruit Mexman -American apphcants in the
past 2 years: Ma.nyql -of these agencies indicated
that the prerequisite of a high school degree,
the existence of written tests, and the high
physical fitness requirements were major deter-
rents against application by Mexican Ameri-
cans and the reason why many of those who did
apply failed to qualify. While this may, in part,
account for the low number of Mexican Ameri-
can applicants, the failure to establish specially
designed minority recruitment programs and
to utilize Spanish language advertising media
such 28 newspapers, radio, and television to pub-
licize such programs undoubtedly contributes
significantly to the fact that so few Mexican
Americans apply for police jobs.
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Chapter 11

Participation by
Mexican Americans
in Agencies of Justice

The relative shortage of Mexican American
lawyers is reflected in the scarcity of Mexican
American judges and prosecutors. In turn this
may contribute to the lack of confidence which
Mexican Americans have in the judicial system
and the edministration of the civil and criminal
laws. To determine the extent to which Mexican
Americans serve as judges in the Federal and
State courts of Arizora, California, Colorado,
New Mexico, and Texas a Spanish surname
check was made, using the Spanish surnamed
list of the U.S. Immigration and Naturaliza-
tion Service of the Department of Justice and
the appropriate Federal and State legal direc-
tories.! While it is possible that there are judges
of Mexican ancestry who do not have Spanish
surnames, the margin of error would not be
great enough to substantially change the stated

percentages.

United States district courts

The 1969 Directory of the United States
Court Officials * lists a tofal of 59 Federal Dis-
trict judges sitting in the 12 districts of the five
States.® Of the 59 judges only two are Spanish
surnamed—one in California and one in Texas.

Both are comparatively new on the Federal
bench.

State courts

Of a total of 961 judges serving on State
ocourts in the five States only 32 or 3.0 percent

11949 Directory of U.B. Court Of\cials; 1048 Calif. Roster;
1968 Tezas Legal Direclory; 1948 New Mezico Attorney
Roster of the Bench and Bar; Arisono Couris 1089-70 com-
piled by SBec'y of State, Jan. 1969 ; and Cour? List furnished
by Colorado Bar Ass'n, May 1969,

# Published by the Administrative Office of the U.8. Courts,
Washington, D.C.

8 Arizona, Colorado, and New Mexico each comprise one
Federal Diatrict. California iy divided into five districts, and
Texas into four.

€All of the judges of the State courts of Arirons, Cali.
fornfa, New Mexico, and Texas are elected for terms of vary-
ing length. In Colorado all Btate court judges are appolnted
by the Governor of the State. Aris. const. art. VI §§8, 5;
Arfs. Rev. Stats. § 12~120.02; Calif. const, art. VI § 26; N.
Mex. conat. art. IV {§ 4, 12; Tex. const. art. 5§ §§ 2,4, 5, 6, 7,
15; Colo. const. art. VI, §§ 7, 8, 13, 21, 22.

are Spanish surnamed.® There are 32 supreme
court justices in the five States. Only one of
these, the chief justice of New Mexico, is Span-
ish surnamed.

The five States have a total of 183 judges at
the next intermediate or appellate level. Five
of these (three in New Mexico and one each
in Colorado and Texas) are Spanish surnamed.

At the State court trial level, there are a
total of 746 judges; 26 are Spanish surnamed.
California has seven, Colorado three, New
Mexico 14, Texas two, Arizona none.

The following chart shows the number and
location of State court judges by ethnic origin:

State Courts
Mexican__ Other Total
American

Arizona®.. .. ...... 0 61 61
Californfa .. ....... 7 430 437
sorado b .. ...... 4 166 170
New Mexico? ... 18 39 57
Texas™ .. ...... 3 233 236
Total........ 32 929 961

District attorneys and public prosecutors

Because of the importance of the role district
attorneys and -public prosecutors and their staffs
play in thc sdministration of justice, a Com-
mission staff member obtained information,
through telephone conferences, regarding the
number of Spanish surnamed attorneys em-
ployed in these offices in 22 southwestern cities.

Of 590 State district attorneys and public
prosecutors and their assistants, in these cities,
only 20, or slightly more than 3 percent, are

s Id.

¢ Includes Supreme, Appeliate, and S8aperior Courts.

T4,

f Includes Suprems, District, Count 7 Courts, asd Probate Courts,

* 14,

1w Includes Supceme, Clvil and Criminal Appellate, snd District
Courts.



Spanish surnamed. Of these 20, there are none
in Arizona or Colorado, one in New Mexico,
eight in Texas, and 11 in California.

The fullowing chart shows the cities for
which information is available and their dis-
trict attorneys and public prosecutors by ethnic
origin:

Attorneys Employed In Offices of
District Atiorneys and Public Prosecutors

Mexican Other  Total
American
Arizona:
Phoenix. _ ......... 0 8 8
TUCBON. i e ieaaaann 0 6 6
Yuma.. . ieaaaa.. 0 1 1
California (counties):
Alameda... ... ... 1 58 59
Fresno_ .. ..coca... 1 19 20
Los Angeles........ 5 201 206
San Diego...c..... 2 56 58
San Franclsco...... 1 35 36
Santa Clara........ 1 46 47
Colorado:
Colorado Springs.. . 0 15 15
Denver....ccaca... 0 22 22
Pueblo. .. ccucaaa.. 0 9 9
New Mexico:
Albuguerque....... 0 9 9
Las Cruces.....__.. 0 5 5
Roswell. .. ........ 0 5 5
Santa Fe.......... 1 6 7
Texas:
Austin. ... . ..... 1 10 11
Brownsville........ 1 1 2
Corpus Christi..... 1 1 2
El Paso.caccccacann 0 8 6
Houston. .. ........ 0 7 7
San Antonio....... 5 12 17
Total....caaa..- 20 570 590

Department of Justice

The Federal Government has a long estab-
lished policy of equal einployment opportunity.
This policy has undergone a number of recent
implementations and at the present time agen-
cies are required to take affirmative action to

recruit and promote minority employees. The
Commission requestzd employment statistics
from the Department of Justice for the five-
State area to determine what progress it had
made in recruiting and promoting Mexican
Americans. .

The Department of Justice statistics i1clude
employees of the legal divisions, including U.S.
attorneys and U.S. marshals; the Federal Bu-
reau of Investigation; the Bureau of Prisons;
the Immigration and Naturalization Service;
and the Bureau of Narcotics and Dangerous
Drugs. The total number of all Department of
Justice employees in the five States as of No-
vember 30, 1967 (excluding the Bureau of Nar-
cotics and Dangerous Drugs, which was only
transferred from the Department of the Treas-
ury to the Department of Justice on April 8,
1968) was 6,079. Of this total 448, or 7.36 per-
cent, were Mexican American.}*

In the General Schedule grades, which com-
prised 5,608 employees, Mexican Americans
held 400, or 7.1 percent of the jobs. The over-
whelming majority of their positions, however,
were found in the lower Grades GS-1 through
(GS-8. For example, in Grades GS-1 through
GS—4, Mexican Americans held 136 of the 823
jobs, or 16.5 percent. In Grades GS-5 through
GS-8, they held 219 of the 2,280 jobs, or 9.6
percent. Thus, of the 400 jobs, 355 were con-
centrated in the lower paying categories.!?

In Grades GS-9 through GS-11, where junior
supervisory and junior executive positions are
located, there were 36 Mexican Americans out
of 1,437 total employees—only 2.5 percent. In
the executive and ...gher supervisory Grades of
GS-12 through GS-18, only nine of 1,068 em-
ployees—about one-third of 1 percent—were
Mexican American.'*

1 Letter from Kenueth J. Stallo, Director of Personnel, U.S,
Departmeat of Justice, to Robert Amidon, U.,8, Commission
on Civil Rights, Mar. 27, 19469 (with attachments).

ud.

ujd.
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None of the 53 legal division employees in the
five States, occupying Grades GS-12-18—where
all the lawyers and other top professionals are
found—was Mexican American. Nor were there
any Mexican Americans among the 47 Bureau
of Prisons employees in these grades.**

Mexican Americans constituted only threo of
the 772 FBI employees in Grades GS-12-18 and
only three of the 365 FBI employees in Grades
GS-9-11. Of the 1,811 FBI GS classified em-
ployees in the five States, only 48—or 2.7 per-
cent—were Mexican Americans.®

In the Bureau of Immigration and Natural-
ization, only 25 of the 856 employees found in
Grades 9 through 11—less than 3 percent—and
only six of the 196 employees in Grades 12
through 18—slightly more than 3 percent—
were Mexican Americans.™

The Bureau of Narcotics and Dangerous
Drugs was transferred from the Department of

uId,

M Jd.
nrd,
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the Treasury to the Department of Justice on
April 8, 1968, in accordance with President
Johnson’s Reorganization Plan. The Assistant
Director for Administration of this Bureau
furnished the Commission with the following
employment statistics for the five-State South-
western region:?!’

Spanish Spanish
State Total sur-  Total sur-

clerks named agents named

clerks agents
Arizona........-. 1 none 2 none
California........ 25 none 96 6
Colorado......... 9 none 18 1
New Mexico.. ... 1 1 4 none
Texas ..occec.... 16 2 39 3
Totals...... 51 3 159 10

Note.—As these statistics indicate, only about 6
percent of the narcotics agents are Spanish surnamed.

1" Letter from N. B. Coon, Assistant Director for Adminis-
tration of the Bureau, to the Geueral Counsel, U.8, Commis-
slon on Civil Rights, Mar, 20, 1669,
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Conclusion

This report paints a bleak picture of the re-
lationship between Mexican Americans in the
Southwest and the agencies which administer
justice in those States. The attitude of Mexican
Americans toward the institutions responsible
for the administration of justice—the police, the
courts, and related agencies—is distrustful,
fearful, and hosi.le. Police departments, courts,
the law itself are viewed as Anglo institutionsin
which Mexican Americans have no stake and
from which they do not expect fair treatment.

The Commission found that the attitudes of
Mexican Americans are based, at least in part,
on the actual experience of injustice. Contacts
with police represent the most common encoun-
ters with the law for the average citizen, There
is evidence of police misconduct against Mexi-
can Americans. In the Southwest, as throughout
the Nation, remedies for police misconduct are
inadequate.

Acts of police misconduct result in mounting
suspicion and incite incidents of resistance te
officers. These are followed by police retaliation,
which results in escalating hostilities.

Tkrs jury system is also not free from bias
against Mexican Americans. At times, bail is
set discriminatorily and inequalities in the
availability of counsel lead to other injustices
in trial and sentencing. Skilled interpreters,
sensitive to the culture and background of Mex-
ican Americans, are rare in areas of the South-
west where Mexican Americans predominate.
Finally, Mexican Americans have been exclud-
ed from full participation in many of the insti-
tutions which administer justice in the South-
west. Mexican Americans are underrepresented
in employment in police departments, State
prosecutor’s offices, courts, and other official
agencies. Consequently, these agencies tend to
show a lack of knowledge about and under-
standing of the cultural background of Mexican
Americans.

The Commission recognizes that individual
law enforcement officers and court officers have
made positive efforts to improve the administra-
tion of justice in their communities. The fact

however, that Mexican Americans see justice
being administered unevenly throughout the
Southwest tends to weaken their confidence in
an otherwise fair system. In addition, the ab-
sence of impartial tribunals in which claims of
mistreatment can be litigated to a conclusion
accepted by all sides tends to breed further dis-
trust and cynicism.

This report is not intended to burden the
agencies of justice with responsibilities which
lie with society as a whole, The police and the
courts cannot resolve the problems of poverty
and of alienation which play a large part in
the incidence of crime which they attempt to
control; and the police and the courts often
treat legitimate demands for reform with hos-
tility because society as & whole refuses to see
them as justified. The Commission recognizes
that the job of law enforcement is extremely
difficult. Nevertheless, it finds no justification
for illegal or unconstitutional action by the very

- persons who are responsible for the enfurce-

ment of the law.

This report shows that Mexican Americans
believe that they are subjected to such treat-
ment again and again because of their ethnic
background. Moreuver, their complaints bear
striking similarities to those of other minorify
groups which have been documented in earlier
Commission studies of the administration of
justice. The inequalities suffered by black Amer-
icans and Indian: described in the Commis-
sion’s 1961 “Justice” report and its 1965 “Law
Enforcement” report, are of a similar nature.
Consequently, the Commission’s recommenda-
tions in this report are designed to be sufficiently
broad to be applicable to all minority groups.

The essence of this situation is summed up in
the words of a Mexican American participant
in the California State Advisory Committee
meeting, who said: “I think that my race has
contributed to this country with pride, honor,
dignity, and we deserve to be treated as citizens
today, tomorrow, and every day of our lives.
I think it is the duty of our Government to
guarantee the equality that we have earned.”
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Findings

1. Police misconduct

There is evidence of widespread patterns of
police misconduct against Mexican Americansin
the Southwest. Such patterns include:

(a) incidents of excessive police violence
against Mexican Americans;

(b) discriminatory treatment of juveniles by
lnw enforcement officers;

(c¢) discourtesy toward Mexican Americans;

(d) discriminatory enforcement of motor ve-
hicle ordinances;

(e) excessive use of arrests for “investiga-
tion” and of “stop and frisk”;

(f) interference with attemptsto rehabilitate
narcotics addicts (pp. 2-12).

2. Inadequate protection

Complaints also were heard that police pro-
tection in Mexican American neighborhoods
was inadequate in comparison to that in other
neighborhoods (pp. 12-13).

3. Interference with Mexican American organi-
zational efforts
In several instances law enforcement oflicers
interfered with Mexican American organiza-
tional efforts aimed at improving the conditions
of Mexican Americans in the Southwest (pp.
14-18).

4. Inadequacy of local remedies for police
malpractice

Remedies for police malpractice in the South-
west were inadequate:

(a) in most Southwestern cities the only
places where individuals can file complaints
against the police are the police departments
themselves. Internal grievance procedures did
not result in adequate remedies for police
malpractice;

(b) some cities in the Southwest have estab-
lished independent or quasi-independent police
review boards but these have not provided effec-
tive relief to complainants;

(c¢) civil litigation by Mexican Americans
against police officers accused of civil rights vio-
lations is infrequent;

(d) there are few instances of successful local
prosecutions of police officers for unlawful acts
toward Mexicen Americans;

(¢) there have been instances of retaliation

against Mexican Americans who complained
about law enforcement officers to the local police
department or to the FBI (pp. 20-21).

5. Federal reniedies

(a) Agents of the Federal Bureau of Investi-
gation have often failed to interview important
witnesses in cases of alleged violation of 18
U.S.C. 242 or interviewed such witnesses in a
perfunctory and hostile manner,

(b) More aggressive efforts to implement 18
U.S.C. 242 by the Department of Justice are
needed (pp. 28-33). ‘

6. Underrepresentation of Mexican Americans
on juries

There is serious and widespread underrep-
resentation of Mexican Americans on grand and
petit State juries in the Southwest :

(2) neither lack of knowledge of the English
language nor low-incomes of Mexican Ameri-
cans can explain the wide disparities between
the Mexican American percentage of the popu-
lation and their representation on juries;

{b) judges or jury commissioners frequently
do not make affirmative efforts to obtain a rep-
resentative cross section of the community for
jury service;

(¢) the peremptory challenge is used fre-
quently both by prosecutors and defendants’
lawyers to remove Mexican Americans from
petit jury venires.

The underrepresentation of Mexican Ameri-
cans on grand and petit juries results in distrust
by Mexican Americans of the impartiality of
verdicts (pp. 36—46).

7. Bail

Local officials in the Southwest abuse their
discretion:

() in setting excessive bail to punish Mexi-
can Americans rather than to guarantee their
appearance for trial;

(b) in failing to give Mexican American
defendants an opportunity to be released until
long after they were taken into custody;

(c) by applying unduly rigid standards for
release of Mexican Americans on their own
recognizance where such release is authorized.

In many parts of the Southwest, Mexican
American defendants are hindered in their at-



toxﬁpts to gain release from custody before trial
because they cannot afford the cost of bail under
the traditional bail system (pp. 48-52).

8. Counsel

There are serious gaps in legal representation
for Mexican Americans in the Southwest:

(a) the lack of appointed counsel in misde-

meanor cases results in serious injustices to in-
digent Mexican American defendants;
" (b) even in felony cases, where counsel must
be provided for indigent defendants, there were
many complaints that appomted counsel often
was inadequate; -

(¢) where public defender’s oﬁ'lces are avall-
able to indigent criminal defendants, they fre-
quently did not have enough lawyers or other
staff members to rdequately reprosent all their
clients, many of whom are Mexican Americans;

(d) in parts of the Southwest there are not
enough attorneys to provide legal assistance to
indigent Mexican Americans involved in civil
matters;

(e) many la.wyers in the Southwest will not
handle cases for Mexican American plaintiffs or
defendants because they are “controversial” or
not sufficiently rewarding financially;

(f) despite the enormous need for lawyers
fluent in Spanish and willing to handle cases for
Meoxican American clients, there are very few
Mexican American lawyers in the Sonthwest
(pp. 54-59).

9. Attitudes toward the courts

Mexican Americans in the Southwest dis-
trust the courts and think they are insensitive
to their background, culture, and language. The
alienation of Mexican Americans from the
courts and the traditional Anglo-American legal
system is particularly pronounced in northern
New Mexico (pp. 60—62)

10. Llanguage disability - ;
Many Mexican Americans in the Southwest
have a language disability that seriously inter-
feres with their relations with agencies and in-
dividuals responsibla for the administration of
‘ustice:
(a) there are instances where t,he inability
to communicate with police officers has resulted

in the unnecessary aggravation of routine situa-
tions and has created serious law enforcement
problems;

(b) Mexican Americans are disadvantaged in
criminal cases because they cannot understand
the charges against them nor the proceedings
in the courtroom;

(¢) in many cases Mexican American plam-
tiffs or defendants have difficulty communicat-
ing with their lawyers, which hampers prep-
aration of their cases;

(d) language disability also adversely affects
the relations of some Mexican Americans with

-probation and parole officers (pp. 66—71)

11. Interpreters ,
Interpreters are not readily available in
many Southwestern courtrooms:

(a) in the lower courts, when interpreters
were made available, they are often untrained
and unqualified ;

(b) in the higher courts, where qualified
interpreters were more readily available, there
has been criticism of the standards of their
selection and training end skills (pp. 71-74).

12. Employment by law enforcement agencles

Employment of Mexican Americans by law
enforcement agencies throughout the five South-
western States does not reflect the population
patterns of these areas:

(a) neither police departments, sheriffs’ offi-
ces, nor State law enforcement agencies employ
Mexican Americans in significant nuinbers;

(b) State and local law enforcement agencies
in the Southwest do not have programs of affir-
mative recruitment which would &
Mexican American employves;

(c) failure to employ more Mexican Ameri-
cans creates problems in law enforcement, in-
cluding problems in police-community relations
(pp. 78-83).

13. Courts and prosecutors

Other agencies in charge of the administra-
tion of justice—courts, district attorneys’ offices,
and the Department of Justice—also have signi-
ficantly fewer Mexican American employees
than the proportion of Mexican Americans in
the general population (pp. 84-86).

‘— - A" mora
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RECOMMENDATIONS
LAW ENFORCEMENT

Recommendation 1—Federal Civil Actions

The Commission recommends that Congress
enact legislation authorizing civil actions by the
Attorney General against law enforcement of-
ficers and agencies to enjoin patterns of dis-
criminatory treatment as well as interference
with lawful organizational efforts of minorities
in furtherance of their civil rights.

Justification

Thero is at present no aunthority in the Depart-
ment of Justice to deal with patterns of police
misconduct. The criminal statutes designed to
prevent violations of citizens’ rights by State
and local officers acting under color of law, 18
U.S.C. 241 and 242, only apply to individual
acts of misconduct or to conspiracies to commit
such acts. The Department receives many com-
plaints of violations of individual righte, such
as unlawful arrest, unreasonable detention for
investigation, or the cxcessive uss of force which
may not warrant prosecution or show the exist-
ence of a conspiracy, but which do show a pat-
tern of police niscondu~t. In these cases, if the
local law enforcement agencies do n1at taka steps
to prevent tho recurrence of such praciices, the
authority proposed herein would enable the At-
torney General to remedy this situation,

Systematic patterns of discriminatory police
action have been the basis for lawsuits by indi-
vidual plaintiffs as members of a class. In Lank-
ford v. Gclston, 364 F. 2d 107 (4th Cir. 1966),
the Fourth Circuit held that the Civil Rights
Act of 1866 (42 U.S.C. 1983) authorized an in-
junction against the police commissioner of Bal-
timore, forbidding the continuation or repeti-
tion of widespread warrantless scarches of Ne-
ro homes on the basis of unverified anonymous
tip. Several cucrent suits involve similar com-
plainta. Xidd v. Addonizio, D.C.N.J. No. 899-
68 July 1967; Robinson v. Los Angeles Police
Department. 1D.C. Cal. Civ. No. 68-1763-R Nov,
1068 and Figueroa v, County of Riverside, CA
oth Cir. No. 23931, June 1069. Since these com-
plaints allege denials of equal protection of the
laws under the 14th amendment, the Attorney
General may have power to intervene in these
suits under Title IX of the Civil Rights Act
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of 1964, which permits such intervention in cases
of “general public importance.” This power,
however, does not negate the need for independ-
ent authority in the Department of Justice to
initiate such law suits. Authorizing the Attorney
General to sue would make the resources of the
Department of Justice, which are superior to
those of individual plaintiffs (especially in re-
spect to investigation of departmental policies
of law enforcement agencies), available at a
much earlier stage. In addition, the Attorney
General is informed concerning patterns or
practices of discrimination through complaints
filed with the Department and can make a more
informed judgment than an individual on where
to initiate such actions. Congress similarly rec-
ognized the limitations of private litigants to
deal with discriminatory patterns in the areas
of public accommodations, employment, and
housing by empowering the Attorney General
in the Civil Rights Acts of 1964 and 1968 to
bring suits on his own initiative.

Recommendation 2—Munlicipal Liability

The Commission recommends that Congress
amend 42 U.S.C. § 1983, which provides Fed-
eral civil remedies for police malpractice, to
make the governmental bodies who employ offi-
cers jointly liable with those officers who deprive
persons of their civil righte.

Justification

This recommendation was made in the 1961
and 1965 Commission reports dealing with
justice and law enforcement. It secks to assure
tho victim in a police misconduct case as ade-
quate Federal remedy against a defendant (the
city or county) who has the money to pay a
judgment for damages (as individual officers
often do not), who, like other employers, bears
some responsibility for the actions of persons ho
has employed, and who is in a position to take
corrective action to prevent further violations
of the kind complained of. .At present, although
a Federal court may issue an injunction against
governmental bodies under § 1983, no liability
in damages existe. Monroe v, Pape, 365 U.S. 167
(1961).

It has been argued that public entities are
liable for police malpractice under 42 UK
2 1083 to the same extent that they would be
liable under State law, Figueroa v. County of



Riverside (supra) but this position has not been
generally adopted by the courts. In any event
although the prinsiple that governmental bodies
should be liable for the torts of their employees
has gained increased adherence in recent years,!
immunity under State law isstill quite prevalent
and, where governmental liability for police
misconduct exists, it varies in kind and extent.

Federal power to enforce the equal protec-
tion clause of the 14th amendment would appear
sufficiently broad to reach governmental bodies.
The Supreme Court has held that Congress may
use any rational means to protect citizens from
denials of equal protection. Soutk Carolina v.
Kateenbach, 383 U.S. 801 (1966), Kalzenbach
v. Morgan, 384 U.S. 641 (1966). This proposal
would not only give citizens an effective remedy
against denials by individual governmental
officials, but it might have the effect of inducing
governmental entities to teke steps to prevent
such violations.

Several State bar associations have recom-
mended that States and municipalities may be
induced to take such steps in exchange for a
relaxation of the rule excluding illegally «b-
tained evidence from criminal proceedings. The
purpose of the exclusionary rule is to curb one
variety of illegal police action, namely uncon-
stitutional searches and seizures, Mapp v. Ohio,
867 U.S. 643 (1061). The New York County
Lawyers Association and the Federal Bar Asso-
ciations of New York, New Jersey, and Connect-
icut have suggested that where municipalities
assume liability for police malpractice and es-
tablish effective procedures for redress of vio-
lations, important evidence obtained illegally
but in good faith may be admissible in criminal
prosecutions under careful safeguards. Hear-

S MeQuillan, Municipe! Corporationt, Vol. 18, 83, 20a. The
Fedetal Goveramment 18 lladle for many torts of Its sgeals
wsnder the Federal Tort Claims Act of 1948, 23 UAC. 271
et seq. Bight Gtates—Idado, liiisolz, Iadlana, Kentreky,
Mianesola, Ohlo, Oregos, and Peansyivania—hate ea-
acted statutes relating specifically te police aclivities which
wilve (¢ rome exteatl musicipal Immunity In this ares.
MeQutilan, Vol. 18, §3, 194, Of the five Sonthwestern States
lavoived 1a this study. Tezas and Arlzona have not walved
goreramental ixmunity for torts, Califorala has made pubdlle
eatities labie on & tespondeat superior Dasle In those cates Ia
which theit employees ate liadle. Cal. Gov. Code |§ 818,
8152 (West 1944). 1n Colorado, public catitier are antdorieed
te Jarute thelt employees and #pents against Jlablility althongh
Immusity of the eatity fs pot waleed. Cole. Rev, Rtats | ¥2-
16-2 (1983}, New Mesico has 2 rimilar larsrsnce statate,
udich presides that the employiug publie eatity shall be
Itable for torts te the extent that it Is corerzd b fnserance.
N. Mex. Stats. Ana. § 5-6-20. (1053).

ings of the Sub. on Criminal Laws and Pro-
cedures, Senate Committee on the Judiciary,
91st Cong., 1st Sess., at 225 to 227 (1969); 3
Criminal Law Bllletin 630 (1967).

Recommendation 3—Improved Federal
Investigations

The Commission recommends that the De-
partment of Justice review and revise its pro-
cedures for ascertaining whether there have
been violations of 18 U.S.C. 241, 18 U.S.C. 242,
and Title I of the Civil Rights Act of 1968, the
statutes which impose criminal penalties for
misconduct of police officers toward citizens.
Such measures should include:

(8) the requirements of a full, rather than
merely & preliminary investigation, by the Fed-
eral Bureau of Investigation in a higher per-
centage of cases before a decision is made that
acomplaint lacks prosecutive merit;

(b) increased supervision of the Bureau's in-
vestigative practices, including more frequent
reinvestigation of conplaints by the Depart-
ment’s attorneys.

Justification

In its 1961 Justice Report, the Commission
discussed the need for a more vigorous policy
of investigating and prosecuting violations of
18 U.S.C. 241 and 242. In 1965, the Commission
noted some improvement but also noted that
the number of prosecutions was still very low.
U.S. Commission on Civil Rights Justice at 67;
U.S. Commission on Civil Rights, Law En-
forcement (1065) at 117. In the Southwest, the
criticisms and suggestions of the Commission
to the Department of Justice in 1961 and 1067
are still applicable. These recommendations fol-
low Commission views expressed in those
reports:

(8) a large number of cases are closed by
the Department of Justice because of inade-
quate evidence in support of the plaintif’s com.
plaint. Often, however, this inadequacy results
from insufficient investigation of the complaint.
In many cases, a full investigation could result
in corroboration of the victim's allegations;

(b) the adequacy of the FBI's search for
witnesses and general investigative practices
can only be ascertained by more frequent rein-
vestigation by the attorneys of the Department
of Justice.
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Recommendation 4—Federal Enforcement
Program

The Commission recommends that the Civil
Rights Division increase the manpower avail-
able for prosecuting violations of 18 U.S.C.
241 and 242 by law enforcement officials,
including :

(a) the hiring of a number of criminal law-
yers specializing in prosecution and

(b) the establishment of a unit of independ-
ent investigators,

Justification -

(a) In 1961, the Commission criticized the
Department of Justice for not assigning suffi-
cient priority to enforcement of 18 U.3.C. 241
and 242 (see n. 3, p. iv). Additional man-
power was suggested. At present, although the
Civil Rights Division is much larger than it was
in 1961 [its authorized strength in the fall of
1069 was 117 attorneys] it has not assigned suffi-
cient manpower for an effective, continuous pro-
gram to enforce the statutes and to reinvestigate
many complaints or to initiate investigations,
In addition, until now few of the Division's
lawyers have had specialized experience in crim-
inal prosecutions. As a result, areas such as law
enforcement in the Southwest have been com-
paratively neglected.

Under the September 24, 1969 reorganization
of the Division, for the first time 15 attorneys
and two research analysts have been assigned to
the new Criminal Section with full-time re-
sponsibility to enforce a number of Federal
criminal civil rights statutes, including 18
U.S.C. 242. Between 1064 and 1968, the Civil
Rights Division received approximately 1,600
complaints of police brutality each year. Unless
the complaint load decreases, it will be ex-
tremely difficult for 135 attorneys to implement
a vigorous enforcement program.

(b) A recommendation for the establishment
within the FBI of a special unit of investigators
trained in civil rights work was made by the
President’s Committee on Civil Rights [the
Truman Committee] in 1947 in its report “To
Secure These Rights.” The Commission’s recom-
mendation is & variation on that recommenda.
tion. A special unit Is required becauss of the
inadequacies which now exist in the investiga-
tion of civil rights complaints and the absence
of manpower to reinvestigate many complaints.
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Enforcement of the criminal statutes in this
area can only be as effective as the investiga-
tions conducted under them. However, the 1947
Committea’s recommendation did not go far
enough. The investigators should be directly
responsible to the office in charge of enforcing
the statutes. They may be detailed from within
the FBI or hired from outside sources.

Recommendation 5—State Remedies

The Commission recommends that States
take steps to control and lessen the injuries to
individual rights created by police abuse of
authority. Such steps should include adminis-
trative procedures for rapid and adequate com-
pensation of claims for injuries sufferc:]
through police malpractices.

Justification

States share with the Federal Government
responsibility for providing equal protection of
the Jaws to their citizens. Administrative comn-
pensation for malpractice claims is suggested
because & complaint to the police department or
to a police review board can only result in dis-
ciplinary action sgainst an officer, which does
1ot compensate the victims of police misconduct
for medical expenses, pain, suffering, and other
damages, Liability of municipalities under 42
U.8.C. 1983 (recommended above) is a some-
what similar remedv to this but more difficult
and expensive for an individual to obtain. The
State remedy would be in addition to the Fed-
eral remedy, although a victim could not re-
cover twice for the same injuries,

Recommendation 6—Local remedies

The Commission recommends that internal
complaint procedures of police departments be
handled by independent agencies or boards
within the departments with an independent
investigative staff and the power to recommend
appropriate disciplinary action against officers
guilty of misconduct. A complainant should
have a right to be present at the hearings of
such agencies or boards and be represented by
counsel who may cross-examine witnesses.

Justification

Similar recommendations were made by the
President’s Commission on Law Enforcement
and the Administration of Justice (the Crime
Commission) and endorsed by the National



Advisory Commission on Civil Disorders (the
Kerner Commission).

The Crime Commission emphasized the need
for adequate procedures for full and fair proc-
essing of citizen grievances. The same Commis-
sion’s Task Force on the Police stated that
police investigative procedures and hearing
procedures needed substantial improvement to
achieve fairness to all parties. More recently,
the Kerner Commission specifically recor-
mended independent investigations and com-
plaint participation in hearings,

JURIES

Recommendation 1—Federal legistation rclating
to State juries

The Commission recommends that Congress
enact legislation to insure that no person be ex-
cluded from service as a grand or petit juror on
State juries on account of race, color, religion,
sex, national origin, or economic status. This
statute should require the revision of State jury
selection systems, substitvting random selection
of jurors on the basis of objective and compre-
hensive lists, such as voter registration lists or
actual voting lists, for keyman systems or other
systems vestir.g undue discretion in judges, jury
commissioners, or clerks. The Federal statute
should also:

(a) require State courts to keep records of
jury selection by race and major ethnic cate-
gories, including Spanish surname. Such records
also should include the race and major ethnic
category of jurors peremptorily challenged;

(b) require State courts, where representative
panels result in an unrepresentative jury because
members of a group are eliminated by English
language disability, to call a proportionately
larger number of persons from that group as
veniremen, to insure a fair chance of a repre-
sentative jury;

(c) require the State to increase the pay of
jurors and shorten the terms of grand juries, to
facilitate service by poor people.

Justification

The Commission's findings indicate that the
same rationale which led to the adoption of leg-
islation requiring random selection for Federsl
juries is applicable to State juries: discrimina-
tion in selection can only be avoided by eliminat-

ing the bias inherent in the keyman system of
selection and the substitution therefore of a sys-
tem of random selection. Fedaral power to
guarantee nondiscrimination in juries, under the
14th amendinent, is broad enough to allow Con-
gress to fashiun any rational means to remedy
discrimination including changes in the States’
methods of selection of jurors (South Carolina
v. Katzenbach, 383 U.S. 301 (1966); Katzen-
back v. Morgan, 384 U.S. 641, (1966)).

(a) the recordkeeping requirement is neces-
sary to insure enforcement of the law’s basic
purpose, to insure representative juries. It is
particularly important to keep records of the
use of the peremptory challenge by race or
other census category because it is not possible
to prove the discriminatory use of the challenge
without such records;

(b) the proposal to call a proportionately
higher number of Mexican American veniremen
would go into effect in those counties in which
even under random selection a disproportion-
ate number of Mexican Americans are disquali-
fied from jury service by their inability to meet
the English language requirement. Affirmative
efforts to select representative juries, which take
into account the race of veniremen, have been
upheld in court decisions. (See Brooks v. Beto,
366 F.2d 1 (5th Cir. 1966), cert. den., 386 U.S.
0976 (1067); Rabinowite v. U.S. 366 F.2d 34
(1966)) ;

(c) the proposal to increase jury pay is based
on the theory that to set jury pay levels so low
as to make it practically impossible for poor
people to serve on juries without considerable
financial hardship results in juries which are
not representative of all elements of the com-
munity. The proposal to shorten terms is based
on the fact that some States, for example, Cali-
fornia, require grand jurors to sit for a8 whole
year. Poor people cannot afford to serve for such
long periods of time at low pay.

BAIL

Recommendation 1-—Bail reform

The Commission recommends that the States
should enact bail reform legisiation desigmed to
ensure that indigent defendants will not be un-
fairly detained in jail until trial because they
are unable to afford the traditional cash bail.
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Justification

The traditional bail system, which requires
a defendant to make a cash dsposit or bond be-
fore he can be released, unfairly discriminates
against those defendants who are too poor to
meet such financial conditions. As a result,
many indigent defendants who probably would
appear for trial remain in jail until trial while
other defendants charged with similar crimes
go free because they can afford bail. In addi-
tion, defendants who cannot afford bail and re-
main in jail until they are tried are hampered
in their efforts to prepare for trial and their
family lives and employment are unnecessarily
disrupted.

The President’s Commission on Law En-
forcement and Administration of Justice rec-
ommended that the States enact bail reform
legislation patterned after the Federal Bail
Reform Act of 1866 That act requires that
every person charged with a noncapital offense
must be released on his personal recognizance
unless a judicial officer determines, upon show-
ing of good cause, that the release will not
assure the appearance of the asccused for trial.

In order to ensure reform of their bail prac-
tices, the States will need personnel to evaluate
defendants’ eligibility for release, and to super-
viss them after their releass. Funds for such
programs are available from the Law Enforce-
ment Assistance Administration of the Depart-
ment of Justice (LEAA).

Recommendation 2—Prompt proceedings

All persons should be brought before a judi-
cial officer to be charged and given an oppor-
tunity to seek releass on bail or on their own

recognizance without unnecessary delay.
Justification

In some communities criminal defendants are
held for periods of time ranging from a few
hours to several days before being charged or
given an opportunity to seek releass on bail or
on the.r own recognizance. Each arrested per-
son should have an opportunity to secure his

t Prestdent’s Conninsion 00 Law Eaforcement and Adnmle-
m“m:t":m The Ohallenpe #f Orine én o Free Boclely,
(15% - X{ ).

'U8. Depatiment of Justice, Law Eafotcement Amdstiaee
Adahistration, Owide Jor Btats Pleaning Lpency Oreals
(1963) at 2 (bereinafter cited as 8PA Quide). For the tast
of the tet under wiich sueh grants aze made, see Appendix A

release from custody without unnecessar; delay
in order to avoid disruption of his life and the
life of his fanily and to prevent improper de-
tention. The Federal rule requires judicial pres-
entation “without unnecessary delay” ¢, and has
been interpreted as ordinarily requiring pro-
duction of the accused in less than 24 hours.* Ac-
cording to the President’s Crime Commission
it is the practice in 29 States as wel).* The ulti-
mate responsibility for determining what is
“unnecessary delay” must remain with the
courts and will be determined in the light of
all the facts and circumstances of each case,

REPRESENTATION
BY COUNSEL

Recommendation 1—Legal Assistance

Tegal assistance should be made available to
every indigent defendant immediately after his
arrest in all criminal cases arising in State and
local courts regardless of the nature of the
charge,

In order to implement this recommendation,
the State should establish statewide systems of
legal representation for defendants in all crim-
ina] cases.

Justification

Serious injustices arise in the lower courts
because of the lack of adequate legal representa-
tion for indigents. It has been recognized by
most people familiar with the administration
of criminal justice, including the Supreme
Court of the United States, Powell v. Aladama,
287 U.S, 45 (1038), Gideon v. Waimoright, 373
U.8. 835 (1063), that representation by counsel
is & necessary part of a fair trial in serious crim-
inal cases. Yet, the consequences of even minor
fines or short sentences can be extremely seri.
ous, too, and disproportionately so for indigent
defendants and their familiea. For these reasons
the States should provide adequate counsel for
all indigent defendants, no matter what the of-

fense with which they are charged.

The legal assistance to be provided by the
States should be available immediately after the

*Fed. R Crin. Pre., $(V).
S Meallory v. United Btotes, 354 U8 449 (198Y).

* Prestdeat's 9"-"‘?{ o taw Eafercement sad Ad-
ministration of Justice, Test Vorce Repori: TAs Cosris 84
(1987).



defendant’s arrest to ensure that he is given an
opportunity to be released on bail or on his own
recognizance and to protect his rights through
other early, but critical, stages of the judicial
process, -

The initial responsibility for the establish-
ment of programs of adequate legal representa-
tion rests with the States. California, for ex-
ample, provides counsel to all indigent criminal
defendants who request such assistance, either
through the public defender'’s office or by as-
signed counsel. Federal funds are currently
available from LEAA for such programs.!
State planning agencies should include such
programs in their requests. In Fiscal Year 1968
only a small amount of the approximately $25
million distributed by LEAA was designated
for use in a few States in programs to provide
indigent defendants with legal assistance.

Some of the States might have an initial
problem providing legal assistance to all indi-
gent criminal defendants because of manpower
shortages. The Commission suggests that States
and localities consider, among other possible
sources of manpowex, using law students under
proper supervision to assist in representing de-
fendants in lower courts. This has already been
done in some communities. The Boston Univer-
sity Roxbury Defender Project provided legal
representation by third year law students for
indigent defendants in misdemeanor cases un-
der faculty supervision. A similar project has
been underway at Harvard University Law
School.®

The American Bar Association. the Urban
Coalition, and other groups concerned about
the quality of legal services for indigents are
urged to continue their efforts to see that such
assistance is provided wherever it is necessary.

Recommendation 2—Legal Services Programs

Congress ghould amend the Economic Oppor-
tunity Act of 1064 to repeal the provision which
prohibits Lega! Sorvices Programs (LSP)
funded by the Office of Economic Opportunity
(OEO) from representing defendants in erim-
inal casea

t8PA guideat 2.

? Preeidest’s Commincion oo law BEaforcement and Admia-
istration of Justice, Far3 Force Reporl: The Courly (1947)
at 63,

Justification

A possible source of legal manpower to repre-
sent criminal defendants is the OEO Legal
Services Program. Under existing legislation,
however, these lawyers are barred from repre-
senting anyone indicted (or proceeded against
by information) for the commission of a crime,
except in extraordinary circumstances where the
Director of the Oifice of Economic Opportunity
has determined that adequate legal assistance
will not be available for an indigent defendant
unless such services are made available.

Recommendation 3—Training programs for
Mexican American lawyers

Congress should substantially increase the
funds available to the Office of Economic Op-
portunity (OEO) for progirams designed to
help Jaw schools recruit and train Mexican
American law students.

Justification
There is a severe shortage in the Southwest

“of Mexican American and, generally, Spanish-

speaking lawyera, Currently there are some pro-
grams, both publicly and privately financed,
designed to recruit and train minority group
lawyers, including Mexican Americans. The
Council on legal Education Opportunity
(CLEO) has received grants of $403,630 from
the Office of Economic Opportunity and a Ford
Foundation grant of $450,000. The Mexican
American Legal Defense Fund also gives law
scholarships. However, if the gap between the
actual number of Mexican American lawyers
and the number needed is to be closed these
programs will have to be substantially increased.

LANGUAGE DISABILITY AND

" INEQUALITY BEFORE THE LAW

Recommendation 1—Interpreters

The States in the Southwest should establish
programs for the recruitment, training, and em-
ployment of court interpreters to be used in
areas where there are large concentrations of
Mexican Americans,

Justification

A serious problem in the Southwest is the
absence of qualified interpreters in courtrooms

142 0.8.C. 2809(a) (3).
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handling large numbers of Mexican Americans
who have difficulty communicating in the Eng-
lish language. A minimum of fairness requires
that all persons concerned be able to understand
what is being said. In some communities, how-
ever, the courts do not have interpreters or
12erely rely on untrained citizens or on regular
court or law enforcement personnel to act as
official interpreters, Comparable problems arise
in other parts of the United States for primarily
Spanish-speaking Puerto Ricans and Cubans,
In areas with large concentrations of such
groupssimilar steps should be taken to overcome
the problems of language disability.

Federal funds for the recruitment, training
and employment of court interpreters are avail-
able from LEAA

Recommendation 2—Bilingual personnel

(a) State and local governments in the South-
west should establish programs for training in
conversational Spanish for those individuals
responsible for the administration of justice in
areas of the Southwest where there are large
concentrations of Mexican Americans.

(b) Bilingual capability in Spanish and Eng-
lish should be recognized by Federal, State, and
local agencies responsible for the administra.
tion of justico as a special qualification tor em.
ployment in areas of the Southwest where there
are large concentrations of Mexican Americans.

Justification

Many Mexican Americans in the Southwest
have difficulty with English and are most com.
fortable using Spanish, while most law enforce-
ment officers and court officials do not speak
Spanish. This fact has led to misunderstanding
and has sometimes resulted in injusticesto Mexi.
can Americans. Justice cannot be administered
fairly or effectively if the officials responsible
for its administration cannot communicate with
a substantial segment of the community. Law
enforcement officers, probation and parole offi-
cers, judges, and other officials responsible for
the administration of justice in the Southwest
ghould be trained in conversational Spanish in
order to help bridge this gap.

Federal funds for the training of personnel
in conversational Spanish are currently avail-
able from LEAA M

®APA guldeat ).
vre.

Another step that can be taken to improve
communication between Mexican Americans
and agencies administering justice is ¢he em-
ployment of bilingual personnel. In order to
attract such personnel it is necessary to recog-
nize that their bilingual capabilities are a
unique advantage that makes them particularly
well qualified for the job. Special steps must
be taken to attract them to these positions. This
can be done through a variety of methods such
as incentive pay, employment bonuses, or other
programs that recognize their special
qualification.

PARTICIPATION

Recommendation 1—Affirmative recruitment
program

The Commiscion recommends that State and
local law enforcement agencies establish:

(a) affirmative recruitment programs spec.
ially designed to increase the number of Mexican
American law enforcement personnel;

(b) training programs to increase the ability
of Mexican Americans and other minority per-
sons employed by law enforcement agencies to
obtain promotions to supervisory positions,

Justification

Additional Mexican American officecs can
contribute significantly in reducing the present
fecling of apprehension and distrust which gen-
erally pervades the Mexican American commu-
nity toward law enforcement agencies. Such
officers often can serve as on-the-spot inter-
preters and thus ease tense situations even, in
some insiances, proventing miscarriages of jus-
tice which result from misunderstandings.

In the report of the Kerner Commission a
reference is made to the Crime Commission
Police Task Force's finding that Negro police-
men help provide insight into ghetto problems;
often can provide advance information in antici-
pation of tensions and grievances that might
lead to disorders; and are particularly effective
in bringing disorders under control once they
do break out.” The Kerner Commission's report
continued by pointing out that more Negro
police officers were needed at all levels and ranks,

2 Report of the Advisory Commission oa Cirfl Disotders at
185



and recommended that police departments in-
tensify their efforts to recruit more Negroes,
review their promotion policies to ensure that
Negro officers are afforded equitable promotion
opportunities, and ascertain that Negro officers
aro assigned on a fully integrated basis visible
to the Negro community.!* These findings and
recommendations by the Kerner Commission
support the Commission’s recommendation for
efforts to increase the number of Mexican Amer-
ican law enforcement officers at all levels of
authority. In its recent report on State and local
employment, the Cotninission discussed in detail
the component elements of a successful affirma-
tive action program. That discussion may be
useful to agencies seeking to implement this
recommendation,¢

We recognize that in some cases police depart-
ments will have difficulty recruiting members of
minority groups. The recent report of the Com-
mission on equal employment opportunity in
State and local government, indicated that . . .
“The tension, suspicion, and hostility which
exists between the Negro community and the
police department are obstacles to the recruit-
ment of black policemen.” 1

Nevertheless, those depariments that have
made an effort to reverse their image in the
minority communities and who have used special
recruiting efforts designed to attract minority
applicants have had & degree of success.!* The
Commission believes that similar efforts espe-
cially designed {0 attract Mexican American ap-
plicants will have a similar effect in increasing
the number of Mexican American law enforce-
ment personnel.

Recruitment of more Mexican Americans by
law enforcement agencies would not affect the
agencies’ policies unless Mexican Amaricans
also have opporfunities to be promoted to super-
visory positions, If they are not qualified for
promotion because of lack of education or train-
ing, agencies should provide them with oppor-
tunities to make up for such deficiencies. Such
programs should offer training both to recruits
and to present law enforcenent officers desirous
of advancing to supervisory positions, Federal

"le aties

et ALL The People at §81-2% -
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funds undsr LEAA are available for this
purpose.!’
Recommendation 2—Qualificetions

Law enforcement agencies should review their
qualifications for appointment and eliminate
those which may not be job-related and which
may tend to discriminate against Mexican
American applicants.

Justification

Both Federal and private industry officials
have informed the Commission in the past that
many job requirements havelittle or no relation-
ship to the actual work to be performed. For
example, many private companies have abol-
ished some of their application requirements,
gince they have determined that they had little
o2 no bearing on actual job performance.
Rather, the majority of the job requirements of
new employees waa readily attainable through
on-the-job training. If such techniques can be
utilized to train semi-skilled and skilled tech-
nicians, the Commission bLelieves that similar
techniques can be developed and employed to
properly train Mexican American law enforce-
ment applicants.

In its report For ALL the People, the Com-
mission on Civil Rights has pointed out the dif-
ficulty that many police applicants encounter
in taking lengthy written intelligence teets,
Furthermore, the validily of such tests has not
been proven and at least one police department
in a major city—Detroit—is now using a gen-
eral intelligence test, which takes only 12 min-
utes to complete, in contrast to the former 214
hour intelligence test.!*

Age, weight, height and vision requirements
are invariably more stringent for police appli-
cants than elsewhere in State or local govern-
ment employment. However, when police de-
partments have made special efforts to recruit
minorities they have seen fit to make many of
these requirements more flexible. For example,
in an effort to recruit more Negro officers,
Detroit has recently liberalized its age, height,
and vision requirements.' Other large cities

7 Rection 301 408(b the Omaidus Crime Control
i SRR a2 ) of .

% For ALL tde Peopleat 14,

®1d at 1.
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have reduced their height requirement from
5’9" to 5’7", in response to pressure from their
Spanish-speaking cominunities.*

The elimination of lengthy written tests and
the substitution of shorter, more meaningful
job-related tests, together with the relaxation
of certain physical qualifications, can result in
the ultimate hiring of greater numbers of Mex-
ican American applicants.

Recommendation 3—Judges

The President of the United States and the
Governors of the five Southwestern States of
Arizona, California, Colorado, New Mexico,
and Texas should use their powers to appoint
qualified Mexican American attorneys to the
Federal and State courts.

Justification

The Commission is aware that, with the ex-
ception of Colorado, virtually all of the State
judges and justices are elected. However,
deaths, resignations, and retirements do afford
Governors some opportunity for judicial ap-
pointments, and the Commission urges them
to use their appointive powers to increase the
number of Mexican American judges.

Recommendation 4—Department of Justice

The Department of Justice, including the
Federal Bureau of Investigation, should take
affirmative action under its continuing equal
employment opportunity program both to hire
additional Mexican Americans in the South-
west and patticularly to train and promote their
present Southwestern Mexican American em-
ployees into supervisory and professional level
positions, The Civil Service Commission should
review and evaluate the equal employment op-

®id atte
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portumty of the Department of Justice to
ensure that this program will :

. . . provide the maximum feasible opportunity to em-
ployees to enkanc2 thelr skills so they may perform

at thelr highest potential and advance in accordance
with thelir abilitles;...®

Justification

The employment statistics furnished the
Commission on Civil Rights by the Department
of Justice clearly show the disparity that exists
in the middle and higher grade categories,
which include supervisors, lawyers, and other
professional personnel. Virtually no Spanish
surnamed employees are found in any of these
categoriea,

Robert E. Hampton, Chairman of the United
States Civil Service Commission, stated on
August 8,1969:

Despite significant gains in overall employment of
minority group persons In the Federcl service, too many
of our minority employees are concentrated at the lower
grade levels, victims of ipadequate education end
discrimination. . . .

On this same date, August 8, 1969, President
Nixon issued Executive Order 11478, which re-
stated the long standing Federal Government
policy of equal employment opportunity, point-
ing out that each department and agency had
the duty and responsibility of establishing and
maintaining affirmative action programs de-
signed to achieve the goals of equal employment
opportunity. In this same Executive order, the
President ordered the Civil Service Commis-
sion to provide leadership and guidance in the
operations of such programg, and to review and
evaluate such programs periodically to deter-
mine their effectivenesa,

N Bec. 2, B.O. 114174 Aug. & 1069,
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APPENDIX A

Title I of the Omnidbus Crime Control and Safe
Streets Act of 1068, authorizes the establishment of a
three-member Law Enforcement Assistance Adminis-
tration (LEAA) within the Department of Justice,
under the gencral authority of the Attorney General, to
administer grant programs to States and units of 1ocal
government to strengthen and improve law enforce-
ment. This act superseded the Law Enforcement Assist.
ance Act of 1935 which expended a modest $19 miilion
over u 8-year period for pilot projects related to crime
control.

Subchapter 11 of Title I authorizes LEAA to make
grants to the States for the establishment and opera.
tion of State law enforcement planning agencles to
prepare, develop, and revise comprehensive law enforce-
ment plans. A total of $19 mililon was given to the
States for planning grants in F¥ 1069; $100,000 to each
fitate with the remainder allocated among the States
accord{ng to their relative populations.

Subchapter 111 of Title I authorizes LEAA to 1oake
grants "“to encourage States and units of general local
government to carry out programs and projects to im-
prove and strengthen law enforcement” (8ec. 303 (2)).
Grants are avallable to the States that have compre-
hensive State plans approved by LEAA for the purposes
of pudblc protection, including the Improvement and
strengthening of law enforcement; recruitment and
tralning of Jaw enforcement personbel, public education
relating to crime prevention, coustruction of buildings
to fmplement the purposes of the act; organiszation,
education, and training of special law enforcement
uaits to combat organined crime; organization, educa-
tion, and tralning of regular law enforcement officers
for the prevention, detection and control of riots, In-
cluding the acquisition of riot control equipruent ; and
the recruiting, organization, training and education of
community service officers.

law eaforcetent is broadly defined In 8cc. 8781(a)
of the act to include “all activities pettaining to ctime
prevention of reduction and enforcement of the criml.
nal law.” According to LEAA’s Quide for State Plan.
ning Agency Grants tssued in November 1068 the scope
of the prograsn coverage encompasees all aspects of the
law enforcement ayetem—police, courts, and cotrec
tiona, as well as general programs for crime prevention
and citisen action. The Guide states that the program
covers “the prevention, detection and Investigation of
crime, the apprehension of offenders, the prosecution
and defense of criminal cases, the trial, conviction and
scatencing of defendants, and the correction and re-
hadilitation of convicted persons, inciuding imprison.
ment, probation, patole, and treatment.” (p 2) Thus,
grants undet Bubchapter I11 are arvailadle for all
ampects of the adminisiration of justice.

Approximately $24.03 milllon was allocated among
the States according to thetr respective populations for
action grants In FY 1000. An additional $4983 miillon
was distribated on a discretionary basis by LBAA.

Sabchapter 1V of Title 1 provides for the estadlish-
went of a National Institute of 1aw Enforcement and
Criminal Justice in order to encourage research and
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development to !mprove and strengthen law enforce-
ment. This subchapter also authorises the FBI to
establish law enforcement training programs, and it
authorizes LEAA to carry out programs of academle
educational assistance to improve and strengthen law
enforcement. Approximately $3 mlltion was given to
various individuals and organizations by the Natlonal
Institute in FY 1060; $3 million was spent on the ex-
pansion of the F.B.I. training; and $8.5 milllon was
spent on acadewmic assdstance,

For Fiscal Year 1060 the Law Enforcement Assist-
ance Administration was given an appropriation total-
ing $63 mililon for grants, contracts, loans, and other
law enforcement assistance, as well as for departmental
salaries and other expenses. For FY 1070 the Depart- .
ment of Justice has received from Congress au appro-
priation of $268 million to carry out the activities of
the Law Enforcement Assistance Administration.

Chapter 46.~LAW ENFORCEMENT ASSISTANCE
[New)

GENBRAL PROVISIONS

Ree.
8701. Congressional find'ngs, declarations of policy,

and statement of purpose.

SUBCHAPTER 1—-LAW ENFORCEMENT
ASSISTANCE ADMINISTRATION

Law Enforcement Assistance Administration.
(a) Estadblisbhment; general authority of
Attorney General over Administration.
(b) Membdership; appointment; political
representation ; qualifications.
(¢) Functions, powers, and duties of Admin-
{stration.

SUBCHAPTER 1L—PLANNING GRANTS

8721. Statement of purpose.

8722. State planning ageacies; establishment and
operation Ume of applications for grants.

37.23 S8ame; geverat provisions.

(a) Establishment and malatenance; crea-
tion or designation by chief executive;
representative capacity.

{b) Functiona, powers, and duties of State
planning agencies.

(¢) Avaitability of Federal funds to local
govetrnment units for formulation and
development of State plan.

3724. Amount of grant; limitation.
3725,  Allocation of funds.

SUBCHAPTER 111 -GRANTS FOR LAW
ENFORCEMENT PURPOSES

8781. Qeneral provisiona.
(a) Statement of purjose.
(b) Categotia of progtams and projects.
(¢) Amount of grant; limitation; Jand ac-
quisition prohibition.
(d) Compensation of persounel; limitations.
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3732, State pianning agency, establishment; compre-
hensive State plan, submission.

State plans; comprehensive requirements.

Applications for financial assistance from local
government units; disbursements by State
planning agencies.

QGrants to local government units; certification;
evaluation of profect; multi-State applica-
tions; amount of grant, iimitation.

3183.
3134,

3185.

8736. Allocation of funds.

8787. Prlority programs and projects.

SUBCHAPTER 1Y.—TRAINING, EDUCATION, RE-
SEARCH, DEMONSTRATION, AND SPECIAL
GRANTS

8741. Statement of purpose.

8742. Natlonal Institute of Law Enforcement and
Criminal Justice.

(a) Establishment; general authority of Ad-
ministration over lnstitute; statement
of purpose.

(b) Functions, power, and duties of Institute.

Amount of grant, limitation: contributions re-
quirement.

¥.B.1. iaw enforcement training programs.

(a) Functions, powers, and dutles of Direc-
tor.

(b) Qeneral authority of Attorney Qeneral
over Director.

Repeal of Law Enforcement Assistance Act of
1063 ; funds for continuation of projects; Im-
mediate duties and discretion of Admin-
fstration.

Academic educational assiatance.

(a) Authority of Administration; consulta-
tion with Commissioner of Educatfon.

(b) Loans; cancellaticn for service,

(c) Tultion and fees; service agreements.

SUBCHAPTER V.—ADMINISTRATIVR
PROYISIONS

Rules, regulations, and procedutes.

Delegation of functions.

Transfer of functions, powers, and duties of Ad-
ministration within Department of Justice.
Plave in United States for hearings, tubpenas,
oaths, examination of witnesses, and tecep-

tion of evidence.

Officers and employees.

Use of services, equipment, personnel, and faciii.
ties of other Federsl agencies; rteimbdurse-
ment; reciprocal use by xuch otder Federal
agencies; availabllity of State agency coop-
eration, servicea, tecords, and facilities

Withholding of payments for noncomptiance
with certaln tequirements; notice and hear.
ing.

Administration proceedings.

(2) Finality of action.
(b) Notice and heating.
(¢) Rebearing; additional information.

3143.

3744.

3145

3748

3751,
3752
3153

3754

3755

3168

31517,

3158,

Q

RIC

Aruitoxt provided by Eic:

Judlclal review.
(a) Petitlon; record.
(b) Conclusiveness of determinations.
(c) Jurisdiction of courts of appeala; review
by Supreme Court.

8759.

3760. Duration of programs.

8761. Coordination of law enforcement assistance and
related Federal programs ; statistics, ete., from
other Federal agencies.

3762. Relmbursement of other Federal agencles.

8763, Functions, powers, and duties of Administration,

8764. Paymenta.

(a) Instaliments; advances or reimburse.
ment.

(b) Maximum sum for any one State.

8165. Advisory committees; appointment, compensa-
tion, and travel expenses,

876¢6. Construction unauthorized.

(a) Federal direction, supervision or control
of State police force or other law en-
forcement agency.

(b) Administration achlevement or elimina-
tion of racial balance or imbalance
through adoption of percentage ratlo,
quota system or other program.

8767. Reports to Prestdent and Congress.

3768 Authorleation of appropriations,

8769. Recordkeeping requirementa.

(a) 8cope of information.

(b) Access; audite and examirations,
SUBCHAPTER Yi—-MISCELLANEOUS
PROVISIONS

8781. Definitions.

(a) Law enforcement.

(b) Organitzed crime.

(c) State.

(d) Unit of general local government.
(e) Combination.

(f) Conatruct:on.

(g) State organized crime prevention courcil.
(h) Metropolitan area.

(1) Pudlic agency.

(3) Institution of higher education.
(k) Community zervice officer,

GENERAL PROVISIONS

§3781. Congressional fndings, declarations of poliey,
and statement of purpose.

Congress finds that the high incidence of ctime in
the United States threatens the peace, security, and
general welfare of the Natlon and its cititens, To
prevent crime and to insure the greater safety of the
people, law enforcement efforts must be better coordt-
nated, intensified, and made more effective at all levels
of povernment.

Congrese finds further that ctime is essentially a
Yocal problem that must be dealt with by State and
tocal governments if it Is to be controlied effectively.
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Aruitoxt provided by Eic:

It ia therefore the declared policy of the Congress
to assist Btate and local governments In strengthen-
ing and improving law enforcemernt at every level by
national assistance. It is the purpose of this chapter to
(1) encourage States and units of general local govern.
ment to prepare and adopt comprehens{ve plans based
upon thelr evaluation of State and local problems of
law enforcenient; (2) authorize grants to States and
units of local government in order to fiaprove and
strengthen law enforcement; and (8) encourage re-
sefirch and development directed toward the improve-
ment of law enforcement and the development of new
methods for the prevention and reduction of crime and
the detection and apprehension of criminals. (Pub. L.
00-331, title 1, § 100, June 19, 1968, 82 Stat, 197.)

8H20RT TiTLR

Bection 1 of Pub, L, 90-851 provided: “That thils Act
[which enacted this chapter, sections 5315(80), 5316(126),
and 7318 of Title 5, sections 821-928 (chapter 44), 2310-

2520 (chepter 119), 8103a, 3301, and 8502 of Title 18 aud

Appendix ‘to such Title 18. amended section 8334 (a) of this
title, section 83731 of Title 18, and sectiom 605 of Title 47, re-
pealed sections 901-910 of Title 15, enacted provisions get
out a8 notes ubder sections 7318 of ‘Title 5, §21 and 2510 of
Title 18, and 532 of Title 28, and repealed provisions set
out as a note preceding section 8001 of Title 18] may be
cited as the ‘Omnibus Crime Control and Safe Streets Act
of 1968',”"
SEPARABILITY OF PROVISIONS

Section 16801 of Pub. L. 00-351, provided that: “If the
provisions of any part of this Act [see S8hort Title note under
this section) or any amendments made thereby or the appll-
cation thereof to any person or circumstances be held Invalld,
the provisions of the other parts and their application to
vther persons or ¢ircumstances shall not be affected theredy.”

SUBCHAPTER I—LAW ENFORCEMENT
ASSISTANCE ADMINISTRATION

§ 3711. Law Enforcement Assistance Administration,

(a) Establishment; general authority of Attorney
General over Administration.

There is hereby established with(n the Department
of Justice, under the general authority of the Attoruney
General, a Law Enfcrcement Assistance Administra-
tion (hereafter referred to in this chapter as
“Administration”).

(b) Membership; appointment; political representa-
tion; qualifications.

The Administration shall be composed of an Admlin-
istrator of Law Enforcement Assistance and two As-
so>late Administrators of Law Enforcement Assistance,
who shall be appointed by the President, by and with
the advice and consent of the Senate. No more than
two members of the Administration shall be of the same
political party, and members shall be appointed with
due regard to their fitness, knowledge, and experience
to perform the functions, powers, and duties vested in
the Administratior by this chapter.

(¢) Functions, powers, and duties of Administration.

It shall be the duty of the Administration to exer-
cise all of the functions, powers, and duties created
and established by this chapter, except as otherwise
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provided. (Pub. L. 80-851, title 1, § 101, June 19, 1068,
82 Stat. 108.)

SUBCHAPTER 11.—PLANNING GRANTS
§3721, Statement of purpose.

It is the purpose of this subchapter to encourage
States and units of general local government to pre-
pare and adopt comprehensive law enforcement plans
based on their evaluation of State and lacal problems
of law enforcement. (Pub. L. 90-351, title I, §201,
June 19, 1968, 82 Stat. 198.)

§ 3722, State planning agencies; establishment and
operation} time of applications for grants.

The Administration shall make grants to the States
for the establishment and operation of State law en-
forcement planning agencies (hereinafter referred to
in this chapter as “State planning agencies”) for the
preparation, development, and 1evision of the State
plans required under section 3733 of this title. Any
State may make application to the Administration
for such grants within six months of June 19, 1968
(Pub. L. 80-351, title I, § 202, June 19, 1968, 82 Stat.
198.)

§3723. Same; general provisions,

(a) Establishment and maintenance; creation or
designation by chief executive; representative
capacity.

A grant made under this subchapter to a State shall
be utilized by the State to establish and maintain a
State planning agency. Such agency shall be created
or designated by the chlef executive of the State and
shall be subject to his jurisdiction. The State planning
agency shall be representative of law enforcement
agencies of the State and of the units of general local
government within the State.

(b) Function, powers, and duties of State planning
agencies,

The State planning agency shall—

(1) develop, in accordance with subchapter III
of this chapter, a comprehensive statewide plan for
the imprcvement of law enforcement throughout the
State;

(2) define, develop, and correlate programs and
projects for the State and the units of general local
government in the State or combinations of States
or units for improvement in law enforcement; and

(3) establish priorities for the Improvement in
law enforcement throughout the State.

(¢) Availability of Federal funds to local government
unita for {ormulatlon and development of State
plan.

The State planning agency shall make such arrange-
ments as such agency deems necessary to provide that
at least 40 per centum of all Federal funds granted to
such agency under this subchapter for any flscal year
will be available to units of general local government
or combinations of such units to enable such units and
combinations of such units to participate In the for-
mulation of the comprehensive State plan required
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under this subchapter. Any portion of such 40 per
centum in any State for any fiscal year not required for
the purpose set forth in the precedlng sentence shall be
available for expenditure by such State agency from
time to time on dates during such year as the Admln-
istration may fix, for the development by it of the
State plan required under this subchapter. (Pub. L.
90-351, title I, § 203, June 19, 1068, 82 Stat. 199.)

§ 3724, Amount of grant; limitation.

A Federal grant authorized under this subchapter
shall not exceed 90 per centum of the expenses of the
establishment and operation of the State plauning
agency, Inciuding the preparation, development, and
revision of the plans requlred by subchapter III of
this chapter. Where Federal grants under this sub-
chapter are made dlrectly to units of general local
government as authorized by section 87835 of this title,
the grant shall not exceed 90 per centum of the ex-
penses of local planning, including the preparation,
development, and revision of plans required by sub-
chapter III of this chapter. (Pub. L. 90-351, title I,
§ 204, June 19, 1068, 82 Stat. 199.)

§ 8725, Allocation of funds.

Funds appropriated to make grants under this sub-
chapter for a fiscal year shall be allocated by the Ad-
ministration among the States for use therein by the
State planning agency or units of general local govern-
ment, as the case may be. The Admlnistration shall
allocate $100,000 to each of the States; and it shall
then allocate the remainder of such funds available
among the States according to thelr relative popula-
tions. (Pub. L. 90-351, title I, § 205, Jurne 19, 1968, 82
Stat. 199.)

SUBCHAPTER III.—GRANTS FOR LAW
ENFORCEMENT PURPOSES

83731, General provisions.

(a) Statement of purpose.

I¢ is the purpose of this subchapter to eucourage
States and units of general local government to carry
out programs and projects to improve and strengthen
law enforcement.

(b) Categories of programs and projects.

The Administration is authorized to make grants to
States baving comprehensive State plans approved by
it under this subchapter, for—

{1) Public protection, including the development,
demonstration, evaluation, implementation, and pur-
chase of methods, devices, facllities, and equipment
designed to improve and strengthen law enforce-
went and reduce crime in public and private places.

(2} The recruiting of law enforcement personnel
and the training of personnel in law enforcement,

(3) Public education relating to crime prevention
and encouraging respect for law and order, includ-
ing education programs in schools and programs to
improve public understanding of and cooperation
with law enforcement agencies.
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(4) Construction of buildings or other physical
facilities which would fulfill or impiement the pur-
poses of this section.

(5) The organizatlon, education, and training of
speclal law enforcement units to combat organized
crime, including the establishment and development
of State organized crlme preventfon councils, the
recruiting and trainlng of special investigative and
prosecuting personnel, and the development of sys-
tems for collectlng, storing, and dissewinating in-
formatlon relating to the control of organized crime.

(6) The organization, education and tralning of
regular law enforcement officers, special law enforce-
ment units, and law enforcement reserve units for
tire prevention, detection, and control of riots and
othier violent clvil disorders, including the acquisition
of riot control equipment.

(7) The recruitlng, organlzation, training and
education of community service officers to serve with
and assist local and State ]Jaw enforcement agencies
in the discharge of their dutles through such activi-
ties as recruiting ; Improvement of pollce-community
relations and grievance resolutlon mechanisms; com-
munity patrol activities; encouragement of neigh-
borhood participation in erime prevention and public
safety efforts; and other activities designed to im-
prove police capabilities, public safety and the objec-
tives of this sectlon: Provided, That in no case shall
a grant be made under this subcategory without the
approval of the local government or local law enforce-
ment agency.

(¢) Anount of grant; limitation; land acquisition
prohibition.

The amount of any Federal grant made under para-
graph (5} or (8} of subsection (b) of this section may
be up to 75 per centum of the cost of the program or
project specified in the application for such grant, The
amount of any grant made under paragraph (4) of sub-
section (b) of this section may be up to 50 per centum
of the cost of the program or project specified fn the
application for such grant. The amount of any other
grant made under this subchapter may be up to GJ per
centum of tie cost of the program or project specified
in the application for such grant: Provided, That no
part of any grant for the purpose of construction of
bulldings or other physical facilities shall be used for
land acquisition,

(d) Compensation of personnei; limitations.

Not more than one-third of any grant made under
this subchapter may be expended for the compensation
of personnel. The amount of any such grant expended
for the compensation of personnel shall not exceed the
amount of State or local funds made available to in-
crease such compensation. The limitations contained
in this subsection shall not apply to the compensation
of personnel for time engaged in coductlng or under-
going training programs. (Pub. L. 90-351, title I, § 801,
June 19, 1988, 82 Stat. 199.)
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§ 3782, State planning agency, establishment; compre-
hensive State plan, submission.

Any State desiripg to participate In the grant pro-
gram under this subchapter shall establish a State plan-
ning agency as described {n subchapter 1I of this chap-
ter and shall within six months after approval of a
planning grant under subchapter II of this chapter
submit to the Administration through such State plan-
nlng agency a comprehensive Stat plan formulated
pursuant to subchapter I of this chapter, (Pub. L. 50~
851, title I, § 802, June 19, 1968, 82 Stat. 200.)

§ 8733. State plans; comprehensive requirements.

The Adminstration shall make grants under this
chapter to a State planning ngency if such agency has
on file with the Adminlstratlon an approved compre-
hensive State plan (not more than one year {n age)
which conforms with the purposes and requirements
of this chapter, Each such plan shall—

(1) provide for the administration of such grants
by the State planning agency;

(2) provide that at least 75 per centum of all
Federal funds granted to the State planning agency
under this subchapter for any fiscal year will be
available to units of general local government or
combinations of such units for the development and
{implementation of programs snd projects for the
linprovement of law enforcement ;

(8) adequately take into account the needs and
requests of the units of general local government
in the State and encourage local {nitlative in the
State and encourage local initlative in the develop-
ment of programs and projects for improvements in
law enforcement, and provide for an appropriately
balanced allocation of funds between the State and
the units of general local government in the State
and among such units;

(4) incorporate innovations and advanced tech-
niques and contain a comprehensive outline of priori-
ties for the fmprovement and coordination of all
aspects of law enforcement dealt with in the plan,
including descriptions of: (A) general needs and
problems; (B) existing systems; (C) available re-
sources ; (D) organizational systems and administra-
tive machinery for implementing the plan; (E) the
direction, scope, and general types of Improvements
to be made in the future; and (F) to the extent
appropriate, the relationship of the plan to other
relevant State or local law enforcement plans and
systems;

(5) provide for effective utilization of existing
facliities and permit and encourage units of general
local government to combine or provide for coopera-
tive arrangements with respect to services, facilities,
and equipment ; \

{8) provide for research and development;

{7) provide for appropriate review of procedures
of actions taken by the State planning agency disap-
proving an application for which funds are available
or terminating or refusing to continue financlal assist-
ance $o units of general local government or combina-
tions of such units;
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(8) demonstrate the willlnguess of the 8tate and
units of general local government to aesume the
costs of improvements funded under this subchap.~r
after a reasonable perlod of Federal assistance;

(9) demonstrate the wlllingness of the State to
contribute techmcal assistance or services for pro-
grams and projects contemplated by the statewide
comprehensgive plan and the progranis and projects
contemplated by units of general local government ;

(10) set forth policies and procedures designed to
assure that ¥ederal funds made avallable under this
chapter will be so used a8 not to supplant State
or local funds, but to increase the amounts of such
funds that would In the absence of such Federal
funds be made available for law enforcement;

(11) provide for such fiscal control and fund ac-
counting procedures as may be necessary to assure
proper disbursement of and accounting of funds
received under this subchapter; and

(12) provide for the submission of such reports
in such form and containing such information as
the administration may reasonably require.

Any portion of the 75 per centum to be made avalilable
pursuant to paragraph (2) of this section in any State
in any fiscal year not required for the purposes set forth
in such paragraph (2) shall be avallable for expendi-
ture by such State agency from time to time on dates
during such year as the Administration may fix, for
the development and implementation of programs and
projects for the improvement of law enforcement and in
conformity with the State plan, (Pub. L. 90-331, title
1, § 803, June 19, 1968, 82 Stat. 201.)

§3734. Applications for financial assistance from loeal
government units; disbursements by State plan-
ning agencies.

State planning agencies shall receive applications for
financial assistance from units of general local govern-
ment and combinations of such units, When a State
planning agency determines that such an application
{8 In accordance with the purposes stated in section
8731 of this title and is in conformance with any exist-
ing statewide comprehensive law enforcement plan, the
State planning agency s authorized to disburse funds
to the applicant. (Pub. L. 90-351, title I, § 304, June 19,
1068, 82 Stat. 202.)

§ 3735. Grants to local government units; certification;
evaluation of project; multi-State applications;
amount of grant, limitation,

Where a State falls to make application for a grant
to establish a State planning agency pursuant to sub-
chapter II of this chapter within six months after
June 19, 1968, or where & State fails to file a compre-
hensive plan pursuant to subchapier II of this chapter
within slx months after approval of a planning grant
to establish & State planning agency, the Administra-
tlon may make grants under subchapter II and sub-
chapter III of this chapter to units of general local
government or combinations of such units: Provided,
however, That any such unit or combination of such
units must certify that it hes submitted a copy of its
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application to the chief executive of the State in which
such unit or combination of such units 1s located. The
chiet executive shall be given not more than sixty days
trom date of receipt of the application to submit to the
Administration in writing an evaluation of the project
set forth in the application. Buch evaluation skall in-
clude comments on the relationship of the application
to other applications then pending, and to existing or
proposed plans in the State for the development of
new anproaches to and improvements in law enforce.
ment. If an application is submitted by a combina-
tlon of units of general local government which
Is located in more than one State, such application
must be submitted to the chief executlve of each
State in which the combination of such units is located.
No grant under this section to a local unit of genesal
government shall be for an amount in excess of 60 per
centum of the cost of the project or program with re-
spect to which it was made. (Pub. L. 90-351, title I,
§ 305, June 19, 1968, 62 Stat, 202.)

§3736. Allocation of funds,

Funds appropriated to make grants under thls sub-
chapter for a fiscal year shail be allocated by the
Administration among the States for use thereln by
the State planning agency or units of general local
government, as the case may be. Of such funds, 83 per
centum shall be allocated among the States according
to their respective populations and 15 per centum
thereof shall be allocated as the Administration may
determine, plus such additional amounts as may be
made available by virtue of the application of the pro-
visions of section 3757 of this title to the grant to any
State. (Pub. L. 90-351, title I, § 306, June 19, 1968, 82
Stat. 202,) ‘ .

8 3737, Priority programs and projects,

(a) In making grants under this subchapter, the
Administratlon and each State planning agency, as the
case may be, shall give special emphasis, where appro-
priate or feasible, to programs and projects dealing
with tbe prevention, detection, and control of organized
crime and of riots and other violent civll disorders.

(b) Notwithstanding the provisions of sectlon 8733
of this title, until August 31, 1968, the Administration
18 authorized to make grants for programs and projects
dealing with the preventiou, detection, and control of
rlots and other violent civil disorders on the basls of
applications describing In detall the programs, projects,
and costs of the items for which the grants will be used,
and the relationship of the programs and projects to
the applicant’s general program for the improvement of
law enforcement. (Pub. L. 90-851, title X, § 307, June 19,
1968, 82 Btat. 202.)

SUBCHAPTER IV.—TRAINING, EDUCATION, RE-
SEARCH, DEMONSTRATION, AND SPECIAL
GRANTS ‘

§ 3741, Statement of purpose.

It 13 the purpose of this subchapter to provide for and
encourage training, education, research, and develop-
ment for the purpose of {mproving law enforcement and
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developing new methods for the prevention and reduc-
tion of crime, and the detection and apprehension of
criminals, (Pub. L. 90-851, title I, § 401, June 10, 1068,
82 Btat. 203.)

§3742, National Institute of Law Enforcement and
Criminal Justice.

(a) Establishment; general authority of Administra.
tion over Institute; statement of purpose.

There is established within the Department of Justice
a Natlonal Institute of Law Enforcement and Criminal
Justice (hereafter referred to in this subchapter as
“Ingtitute”), The Institute shalli be under the general
authority of the Administration, It shall be the purpose
of the Institute to encourage research and development
to improve and strengthen law enforcement.

(b) Functions, powers, and duties of Institute.

The Institute is authorized—

(1) to make grants to, or enter Into contracts
with, public agencles, tnstitutions of higher edu-
cation, or private organizations to conduct re-
search, demonstrations, or speclal projects per-
taining to the purposes described in this chapter,
including the development of new or improved ap-
proaches, techniques, systems, equipment, and de-
vices to improve and strengthen law enforcement;

(2) to make continuing studies and undertake
programs of research to develop new or improved
approaches, technlques, systems, equipment, and
devices to Improve and strengthen law enforce-
ment, including, but not llmited to, the effective-
ness of projects or programs carried out under this
chapter;

(8) to carry out programs of behavloral research
designed to provide more accurate informatior
on the cause of crime and the effectiveness of var-
fous means of preventlng crime, and to evaluate
the success of correctlonal procedures;

(4) to make recommendations for action which
can be taken by Federal, State, and local govern-
ments and by private persons and organizations
to Improve and strengthen law enforcement;

(5) to carry out programs of Instructional as-
sistance consisting of research fellowships for the
programs provided under this section, and speclal
workshops for the presentation and dissemination
of information resulting from research, demonstra-
tions, and special projects authorized by this chapter ;

(8) to carry out a program of collection and dis-
semination of information obtained by the Insti-
tute or other Federal agencies, public agencles,
institutions of higher education, or private organiza-
tions engaged In projects under this chapter,
including information relating to new or improved
approaches, technlques, systems, equipment, and
devices to improve and strengthen law enforcement ;
and _

{7) to establish a research center to carry out
the programs described In this section.

{Pub. L. 90-331, title I, § 402, June 19, 1068, 82 Stat.
203.)
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§3743. Amount of grant, limitation; contributiona
requirement,

A grant authorized under this subchapter may be
up to 100 per centum of the total cost of each project
for which such grant is made, The Admlnitiration shall
require, whenever feasible, as a condition of approval
of a grant under this subchapter, thrt the recipient
contribute money, facllities, or services to carry out the
purpose for which the grant Is sought,

(Pub. I. 00-351, title I, § 403, June 190, 1068, 82 Stat.
203.)

§3744. F.B.I. law entorcement training programs.

(a) Functions, powers, and duties of Director.

The Director of the Federal Bureau of Investigation
is authorized to—

(1) establish and conduct training programs at
the Federal Bureau of Investigation National Acad-
emy at Quantico, Virginia, to provide, at the request
of a State or unit of local government, tralning for
State and local law enforcement personnel ;

(2) develop new or improved approaches, tech-
niques, systems, equipment, and devices to Improve
and strengthen law enforcement; and

(3) assist in conducting, at the request of a State
or unit of local government, local and regional
tralning programs for the training of State and local
law enforcement personnel. Such training shall be
provided only for persons actually employed as State
police or highway patrol, police of a unit of local
government, sheriffs and their deputies, and such
other persons as the State or unit may nominate for
police tralning while such persons are actually em-
ployed as officers of such State or unit.

(b) General authority of Attorney General over
Director.

In the exercise of the functions, powers, and dutles
established under this section the Director of the Fed-
eral Bureau of Investigation shall be under the general
authority of the Attorney General. (Pub. L. 90-351,
title I, § 404, June 19, 1968, 82 Stat. 204.)

£ 38745. Repeal of Law Enforcement Assistance Act of
1965; funds for continuation of projects; imme-
diate duties and diseretion of Administration.

Subject to the provisions of this section, the Law
Enforcement Assistance Act of 1985 (79 Stat. 828) is
repealed : Provided, That—

(1) The Administration, or the Attorney General
until such time as the members of the Administration
are appointed, is authorized to obligate funds for
the continuation of projects approved under the Law
Enforcement Assistance Act of 1965 prior to June 19,
1068, to the extent that such approval provided for
continuatlon.

(2) Any funds obligated under subsectton (1) of
this section and all activities necessary or appro-
priate for the review under subsection (3) of this
section may be carrled out with funds previously
approprlated and funds appropriated pursuant to this
chapter.
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(3) Immediately upon establishment of the Ad-
minlstration, it shall be Its duty to study, review, and
evaluate projects and programs funded under the
Law Enforcement Assistance Act of 1963, Continua-
tion of projects and programs under subsevtions (1)
and (2) of thls section shall be in the discretion of
the Administration.

(Pub. L. 90-351, title I, § 405, June 19, 1068, 82 Stat.
204.)
REFERENCES IN TExT

The Law Eanforcement Assistance Act of 1865, referred to
in the text, was set out as a note preceding section 8001 of
Title 18, Crimes and Criminal Procedure, and I8 now covered

by this chapter.
CODIFICATION

Provisions have been get out without a subsec. (a) deslgna-
tion. The original enactment provided for a subsec. (a) but
not for any other subsectlons.

§ 8746. Academic educational assistance.

(a) Authority of Administration; consultation with
Commirsioner of Education.

Pursuant to the provisions of subsections (b) and
(c) of this section, the Administration is authorized,
after appropriate consultation with the Commis-
sloner of Fducation, to carry out programs of aca-
demic edncatlonal assistance to 1improve and
strengthen law enforcement,

(b) Loans; cancellation for service.

The Administration is authorized to enter into
contracts to make, and make, payments to instltu-
tions of higher education for loans, not exceeding
$1,800 per academic year to any person, to persons
enrolled on a full-time basis in undergraduate or
graduate programs approved by the Administration
and leading to degrees or certificates in areas di-
rectly related to law enfo.cement or preparing for
employment in law enforcement, with speclal con-
slderation to police or correctional personnel of States
or uniis of general local government on academic leave
to earn such degrees or certificates. Loans to persons
assisted under this subsectlon shall be made on such
terms and conditions as the Admlinistration and the
fustitutlon offering such programs may determine, ex-
cept that the total amount of any such loan, plus
interest, shall be canceled for service as a full-time of-
ficer or employee of a law enforcement agency at the
rate of 25 per centum of the total amount of such
loans plus interest for each complete year of such
service or Its equivalent of such service, as determined
under regulations of the Administration.

(c) Tuition and fees; service agreementsa.

The Administration Is authorized to enter into
contracts to make, and make, payments to Institu-
tions of higher education for tuition and fees, not
exceeding $200 per academic quarter or $300 per
semester for any person, for officers of any publicly
funded law enforcement agency enrolled on a full-
time or part-time basls in courses included in an un-
dergraduate or graduate program which Is approved
by the Administration and which leads to a degree or
certificate in an area related to law eunforcement or
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an area sultable for persons employed in law enforce-
ment. Assistance under this subsection may bs granted
only on behalf of an applicant who enters iuto an
agreement to remain in the service of the law en-
forcement agency employing such applicant for a period
of two years following completion of any course for
which payments are provided under thls subsection,
and in the event such service is mot completed, to
repay the full amount of such payments on such terms
and in such manner as the Administration may pre-
scribe. (Pub. L. 90-351, title I, § 406, June 19, 1068,
82 Stat. 204.)

SUBCHAPTER V.—~ADMINISTRATIVE
PROVISIONS

§3751. Rules, regulations, and procedures.

The Administration is authorized, after appropriate
consultation with representatives of States ancl units
of geperal local government, to establish suc’i rules,
regulations, and procedures as are necessary to the
exercise of its functions, and are consistent with the
stated purpose of this chapter. (Pub. L. 90-331, title I,
§ 501, June 19, 1968, 82 Stat. 205.)

§3752. Delegation of functions.

The Administration may delegate to any officer or
officlal of the Administration, or, with the approval
of the Attorney General, to any officer of the Depart-
ment of Justicr, such functions as it deems appropriate.
(Pub, L. 90-351, title I, § 502, June 19, 1968, 82 Stat.
205.)

§3753. Transfer of functions, powers, and duties of
Adininistration within Department of Justice.

The functions, powers, and duties specified {n this
chapter to be carried out by the Administration shall
not be transferred elsewhere in the Department of
Justice unless specifically hereafter authorized by the
Congress. (Pab. L, 90-851, title I, § 503, June 19, 1968,
82 Stat. 205.)

§3754. Place in United States for hearings, subpenas,
oaths, examination of witnesses, and reception of
evidence.

In carrying out its functions, the Administration,
or upon authorization of the Administration, any mem-
ber thereof or any hearing examiner assigned to or
employed by the Administration, shall have the power
to hold hearings, sign and issue subpenas, administer
oaths, examine witnesses, ard receive evidence at any
place in the United States it may designate. (Pub. L.
90-351, title I, § 504, June 19, 1068, 82 Stat. 205.)

§3755. Officers and employees.

Subject to the civii service and classification laws,
the Adminlstration is authorized to select, appolnt,
employ, and fix compensation of such officers and em-
ployees, including hearing examiners, as shall be
necessary to carry out its powers and duties under
this chapter. (Pub. L. 90-351, title I, § 507, June 19,
1968, 82 Stat. 205.)

RerpreNCES IN TEXT

The civil service and classification lawe, referred to in the
text, are classified generally to Title 5, Government Organisa.
tion and Employees,,

§3756. Use of services, equipment, personnel, and
facilities of other Federal agencies; reimburse-
ment; reciprocal use by such other Federal agen-
cles; avallability of State agency cooperation,
services, records, and facilitles.

The Administration is authorized, on a relmburs-
able basls when appropriate, to use the available
services, equipment, personnel, and facllities of the
Department of Justice and of other civillan or military
agencies and {nstrumentalities of the Federal Govern-
ment, and to cooperate with the Department of Justice
and such other agencies and Instrumentalities in the
establishment and use of services, equipment, person-
nel, and facilities of the Administration. The Adminis-
tration is further authorized to confer with and avail
itself of the cooperation services, records, and facilities
of State, municipal, or other local agencies. (Pub. L.
00-351, title I, § 508, June 19, 1908, £2 Stat. 205.)

§ 3757, Withholding of payments for noncompliance
with certain requirements; notice and hearing.

Whenever the Administration, after reasonable
notice and opportunity for hearing to an applicant
or a grantee under this chapter finds that, with re-
spect to any payments made or to be made under this
chapter; there 13 a substantial failure to comply with—

(a) the provisions of this chapter;
(b) regulations promulgated by the Administra-
tion under this chapter; or
(c¢) a plan or application submitted in accord-
ance with the provisions of this chapter;
the Administration shall notify such applicant or
grantee that further payments shall not be made (or
in its discretion that further payments shall not be
made for activities in which there Is such failure),
unti] there Is no longer such failure. (Pud. L. 90-331,
title I, § 509, June 19, 1968, 82 Stat. 200.)

$3758. Administration proceedings.

(a) Finality of action.

In carrying out the functions vested by this chap-
ter In the Administration, the determination, find-
ings, and conclusions of the Administration shall be
final and conclusive upon all applicants, except as
hereafter provided.

(b) Notice and hearing.

If the application has been rejected or an appll-
cant has been denied a grant or has had a grant, or
any portion of a grant, discontinued, or has been
glven a grant in a lesser amount than such applicant
believes appropriate under the provisions of this
chapter, the Administration shall notify the appli-
cant or grantee of its actlon and set forth the reason
for the sctior. taken. Whenever an applicant or
grantee requests a hearing on actlon taken by the
Administration on an application or a grant the Ad-
ministratlon, or any authorized officer thereof, is
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authorized and directed to hold such hearfngs or inves-
tigations at such times and places as the Administra-
tlon deems necessary, following appropriate and
adequate notice to such applicant; and the findings of
fact and determinations made by the Administration
with respect thereto shall be final and conclusive, ex-
cept as otherwise provided herein.

(¢) Rehearing; additional information.

If such applicant is still dissatisfied with the find.
ings and determinations of the Administration, fol-
lowing the notice and hearing provided for fin
subsection (b) of this section, a request may be made
for rehearing, under such regulations and procedures
as the Admiristration may establish, and such
applicant shall be afforded an opportunity to present
such additional information as may be deemed appro-
priate and pertinent to the matter involved. The find-
ings and determinatious of the Administration,
following such rehearing, shall be final and conclusive
upon all partles concerned, except as hereafter pro-
vided. (Pub. L. 90-351, title I, § 510, June 19, 1968,
82 Stat. 208.) :

§ 3759, Judicial review.

(a) Petition; record.

If any applicant or grantee is dissatisfied with the
Administration’s final actlon with respect to the ap-
proval of its application or plan submitted under this
chapter, or any applicant or grantee is dissatisfled
with the Administration’s final action under section
3757 or section 3758 of this title, such applicant or
grantee may, within sixty days after notice of such ac-
tion, file with the United States court of appeals for
the clrcult in which such applicant or grantee is lo-
cated a petition for review ».' that action. A copy of the
petition shall be forthwith transmitted by the clerk of
the court to the Administration. The Administration
shall thereupon ille in the court the record of the pro-
ceedings on which the action of the Administration was
based, as provided in section 2112 of Title 28.

(b) Conclusiveness of determinations.

The determinetions and the Aindings of fact by the
Administration, If supported by substantirl evidence,
shall be conclusive ; but the court, for good cause shown,
may remand the case to the Administration to take
further evidence. The Administration may thereupon
make new or modified indings of fact and may modify
{ts previous action, and shall file in the court the record
of the further proceedings. Such new or modifled find-
ings of fact or determinations shall likewice be conclu-
slve If supported by substantial evidence,

(¢) Jurisdiction of courts of appeals; review by
Supreme Court.

Upon the flling of such petitlon, the court shall have
jurisdiction to affirm the action of the Administration
or to set it aside, in whole or in part. The judgment of
the court shall be subject to review by the Supreme
Court of the l_Inlted States upon certiorar! or certifi-
cation as provided in section 1254 of Title 28. (Pub. L.
90-351, title 1, § 511, June 19, 1968, 82 Stat. 208.)
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§3760. Duration of programs,

Unless otherwlse specified in this chapter, the Ad-
ministration shall carry out the programs provided
for in this chapter during the flscal year ending June 30,
19068, and the five succeeding fiscal years. (Pub. L. 90-
851, title 1, § 512, June 19, 1968, 82 Stat. 207.)

§3761. Coordination of law enforcement assistance
and related Federal programs; statistics, ete,
froni other Federal agencies.

To insure that all Federai assistance to State and
local programs under tbis chapter is carried out In a
coordinated manner, the Administration 1s authori.
zed to request any Federal department or agency to
supply such statistics, data, program reports, and
other material as the Administration deems neces-
sary to carry out its functlons under this chapter.
Each such department or agency is authorized to co-
operate with the Administration and, to the extent
permitted by law, to furnish such materials to the
Administration. Any Federal department or agency
engaged In edministering programs related to this
chapter shall, to the maximum extent practicable,
consult with and seek advice from the Administration
to insure fully coordinated efforts, and the Adminis.
tration shall undertake to coordinate such efforts. (Pub.
L. 90-351, title 1, § 613, June 19, 1068, 82 Stat. 207.)

§3762. Reimbursement of other Federal agencies.

The Administration may arrange with end reimburse
the heads of other Federal departments and agencles
for the performance of any of its functions under this
chapter. (Pub. L, 90-351, title I, § 514, June 19, 1968, 82
Stat. 207.)

§3763. Functions, powers, and duties of Adminis-
tration.

The Administration is authorized—

(a) to conduct evaluation studies of the programs
and activities assisted under this chapter;

(b) to collect, evaluate, publish, and disseminate
statistics and other information on the condition
and progress of law enforcement in the several
States; and

(¢) to cooperate with and render technical assist-
ance to States, units of general local government,
combinations of such States or units, or other pub-
lle or private agencles, organizations, or institutions
in matters relating to law enforcement.

(Pub. L. 90-851, title 1, § 6515, June 19, 1968, 82 Stat.
207.)

§3764. Payments.

(a) Installments; advances or reimbursement.

Payments under this chapter may be made in Install-
ments, and in advance or by way of reilmbursement, as
may be determined by the Administration.

(b) Maximum sum for any one State.

Not more than 12 per centum of the sums appropri-
ated for any fiscal year to carry out the provisions of
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this chapcer may be used within any one State except
that this limitation shall not apply to grants made
pursuant to subcLapter 1V of this chapter. (Pub. L.
00-351, titie I, § 516, June 19, 1068, 82 Stat. 207.)

§ 3765, Advisory committees: appointment, compensa-
tion, and travel expenser.

The Administration {s ruthorized to appoint such
technical or other advlsory committees to advise the
Administration with respect to the administratfon of
this chapter as it deemns necessary. Members of such
committees pot otherwise In the employ of the United
States, while attending meetings of the commiitees,
shall be entitled to recefve compensation at a rate to
be fixed by the Administration but not exceeding $75
per diem, and whlle away from home or regular place
of business they may be allowed travel expenses, In-
cluding per diem in lieu of subsistence, as authorized
by sectlon 5703 of Title 5 for persons {in the Government
service employed intermittently. (Pub. L. 00-351, title
I, § 517, June 19, 1068, 82 Stat. 207.)

§ 3766. Construction unauthorized.

(a) Federal direction, supervision or control of State
police force or other law enforcement agency.

Nothing contained in thlis chapter or any other
Act shall be construed to authorize any department,
agency, officer, or employee of the United States to
exercise any direction, supervision, or control over
any police force or any other law enforcement
agency of any State or any political subdlvision
thereof.

(b) Administration achlevement or elimination of
racial balance or imbalance through adoption of
percentage ratio, quota system or other program.

Notwithstanding any other provision of law noth-
ing contained in this chapter shall be construed to
authorize the Administration (1) to require, or con-
dition the avallability or amount of a grant upon,
the adoption by an applicant or grantee under this
chapter of a percentage ratio, quota system, or
other program to achieve racial balance or to elim-
inate raclal imbalance in any law enforcement
agency, or (2) to deny or discontinue a grant because

of the refusal of an applicant or grantee under this’

chapter to adopt such a ratio, system, or other pro-
gram. (Pub. L. 90-351, title I, § 518, June 19, 1968,
82 Stat. 208.)

§3767. Reports to President and Congress.

On or before August 31, 1868, and each year there-
after, the Administration shall report to the Presi-
dent and to the Congress on activities pursuant to
the provisions of this chapter during the preceding
fiscal year. (Pub. L. 90-351, title I, § 519, June 19,
1968, 82 Stat. 208.)

§3768. Authorization of appropriations.

For the purpose of carrying out this chapter, there
is authorized to be appropriated the sums of $100,-
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111,000 for the fiscal yeara ending June 30, 1988, and
June 30, 1069, $300,000,000 for the fiscal year endlng
June 80, 1970, and for succeeding fiscal years such
sums as the Congress might authorlze: Provided,
hoicever, That of the amount approprlated for the
fis~al years ending June 30, 1068, and June 30, 1560—

(a) the sum of $23,000,000 shall be for the pur-
poses of subchapter 11 of this chapter;

(b) the sum of $50,000,000 shall be for the pur-
poses of subchapter III of this chapter; of which
amount—

(1) not more than $2,500,000 shall be for the
purposes of section 3731(b) (3) of this title;

(2) not more than $15,000,000 shall be for the
purposes of section 3731(b) (3) of this title; of
which not more than $1,000,000 may be used within
any one State;

(3) not more than $15,000,000 shall be for *he
purposes of section 3731(b) (6) of this title; and

(4) not more than $10,000,000 shall be for the
purposes of correction, probation, and parole; and
{¢) the sum of $23,111,000 shall be for the pur-

poses of subchapter 1V of this chapter; of which
$5,111,000 shall be for the purposes of section 3744
of this title; and not more $10,000,000 shall be for
the purposes of section 3746 of this title.
(Pub. L. 90-351, title I, § 520, Jure 19, 1668, 82 Stat.
208, amended Pub. L. 00-462, §1, Aug. 8, 1968, 82
Stat. 638.)
AMENDMENTS

1968—Subrec. (b) (1)—(8), Pub. L. 90-462 substituted
“3731" for “3732" In cls. {1)—(3) where referring to section
3732(b) (3), 3732(b) (5), and 3732 (b) (8), respectively.

§ 3769, Recordkeeping requirements.

(a) Scope of information,

Each reciplent of assistance under this Act shall
keep such records as the Administration shail pre-
seribe, including records which fully disclose the
amount and disposition by such recipient of the pro-
ceeds of such assistance, the total cost of the project
or undertaking {n connection with which such assist-
ance is glven or used, and the amount of that portion of
the cost of the project or undertaking supplled by
other sources, and such other records as will facllitate
an effective audit.

(b) Access; audits and examinations,

The Administration and the Comptroller General
of the United States, or any of their duly authorized
representatives, shall have access for purpose of audit
and examination to any books, documents, papers,
and records of the reciplents that are pertinent to
the grants received under this chapter. (Pub. L. 90-351,
title I, § 521, June 19, 1968, 82 Stat. 208.)

RerERENCES IN TEXT

For classifications in the Code of this Act, referred to in
subsec, (a), meaning the Omnibus Crime Control and Safe
Streets Act of 1968, Pub, L. 90-351, see Short Title note set
out under sectfon 3701 of this title,
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SUBCHAPTER VI—MISCELLANEOUS
PROVISIONS

§ 3781, Definitions.
Asused in this chapter—

(a) Law enforcement.

Law enforcement” means all activities pertalning
to crime prevention or reduction and enforcement of
the criminal law.

(b) Organized crime,

“Organlzed crime” means the unlawful actlvities
of the members of n highly organized, disclplined as-
soclation engaged In supplying lilegal goods and serv-
Ices Including but not 1knited to gambling, prostitution,
loan sharking, narcotics, labor racketeering, and other
unlawful activitles of members of such organizations.

(¢) State.

“State” means any State of the United States, the
District of Columbla, the Commonwealth ot Puerto
Rico, and any territory or possession of the United
Statea.

(d) Unit of general local government.

“Unit of general local governnient” means any city,
county, township, town, borough, parish, village, or
other geaeral purpose Dolitical subdivision of a State,
or an Indian tribe which performs law enforcement
functions as determined by the Secretary of the
Interior.

(e) Combination,

“Combination” as applied to States or units of gen-
eral local government means any grouping or jolning
together of such States or units for the purpose of pre-
paring, developing, or implementing a law enforcement
plan.

(f) Construction.

“Construction” means the erection, acquisition, ex-
pansion, or repalr {but not including minor remodel-
ing or minor repairs) of new or existing buildings or
other physical facllitles, and the acquisition or instal-
lation of initial equipment therefor.

(g) State organized crime prevention council.

“State organized crime preventlon council” means
a2 council composed of not more than seven persons
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established pursuant to State law or established by
the chlef executive of the State for the purpose of
this chapter, or an existing agency so designated,
which councl! shall be broadly representative of law
enforcement officlaly wlithin such State and whose
membera by virtue of their training or experience shall
be Lnowledgeable in the prevention and control of
organized crime.

(h) Metropolitan area.

“Metropolitan area’ means a standard metropoli-
tan statistical area as established by the Bureau of the
Budget, subject, however, to such modifications and
extensions as the Adumiinistration may determine to be
appropriate,

(i) Public agency.

“public agency” means any State, unit of local
government, combination of such States or units, or
any department, agency, or Instrumentslity of eny
of the foregolng.

(§) Institution of higher education.

“Institution of higher education" means any such
nstitution as defined by section 1141 of this title,
subject, however, to such modifications and extensions
as the Administration may determine to be appropriate.

(k) Community seivice officer.

“Community service officer” means any citizen with
the capacity, motivation, integrity, nnd stability to as-
sist in or perform police work but who may not meet
ordinary standards for employment as a regular po-
lice officer selected from the Immediate locality of the
police department of which he I8 to be a part, and
meeting such other qualifications promulgated in regu-
latlons pursuant to section 3751 of this title as the ad-
ministration may determine to be appropriate to fur-
ther the purposes of section 3731(b) (7) of this title
and this Act. (Pub. L. 90-371, title I, § 601, June 19,
1048, 82 Stat. 209.)

REFERENCES IN TEXT

For classifications in the Code of this Act, referred to in
subsec. (k), meaning the Omnibus Crime Contrcl and Safe
Streets Act of 1968, Pub. L. 90351, see Short Title note set
out under section 3701 of this title.



APPENDIX B




Q

ERIC

Aruitoxt provided by Eic:

APPENDIX B

A STUDY OF GRAND JURY
SERVICE BY PERSONS OF
SPANISH SURNAME AND BY
INDIANS IN SELECTED
CALIFORNIA COUNTIES

Submitted by:

California Rural Legal Assistance
Don B. Kates, Jr.,

Director of Legal Research

To:

United States Commission
on Civil Rights

June 1968

SUMMARY

The purpose of this Study was to ascertain whether
Indians and persons of Spanish surname * are accorded
equal opportunity to serve as grand jurors in Cali-
fornia. The Study encompassed the 20 California
counties with the largest percentages of Spanish-
surname population and two counties with large per-
centages of Indian population, (These counties in-
cluded nearly %'s of Californla’s total population and
over %'s of its Spanish-surname population.) The re-
gults indi “ate that the minoriiivs studied do not enjoy
equal opportunity to serve as grand jurors. Statistical
analysis of California grard jury selection compels the
conclusion that the selection process has been deeply
affected by discrimination., In at least 17 of the 22
counties the underrepresentation of minority persons
was so great as to raise a judicial presumption of dis-
crlmination prohibited by the Fqual Protection Clause.
And In none of the counties studied did the percentage
of minority group grand jurors ever remotely approach
the minority percentage ot the population.

*See n, 2.
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INTRODUCTION

On April 13, 1968, the United States Commission on
Civll Rights contracted with Californie Rural Legal
Assistance (CRLA) to do a computerized stuly of
grand jury selection in 20 California counties. CRLA,
a California nonprofit corporation funded primarlly
by the Federal Office of Economic Opportunity, pro-
vides legal services to rural indigents, a large propor-
tion of whom are Mexlcan-Americans. The Civll Rights
Commlission sponsored thls Study in fulfillment of its
duties under 42 U.8.C. 1975¢(a) (2).} CRLA undertook
this Study pursuant to its continuing interest in the
fair and equal administration of justice in the State
of Callfornf:.

As Initialiy ccncelved, the major focus of the Study
was grand jury service by persons bearing Spanish
surnames. When it was discovered that the CRLA
Indian Division® was independently investigating
grand jury service by Indians in two additional Califor-
nia countles, the original Study design was expanded to
include these statlstics.

The unique procedural features of the Study in-
cluded the use of a computer to {dentify all Spanish-
surname grand jurors and the usv of statistical decis-
fon theory in the analysis of jury composition.* Pro-
fessor Jerome Kirk of the Unlversity of Californla at
Irvine did the mathematical computations. George
Duke and Robert Peleyger of the CRLA Indian Divis-
fon provided the jury selection data on Indians. The
raw data for the 20 original counties were collected by
the following persons: Diana Drake, Shefla Hunt,
Susan Hunt, Anne Kuszynskl, Lisa Mandel, Judy
McCance, Belinda Smith, Ruth Spear and Claudia
Zeiter. Liason officer was Lawrence B. Glick, Assistant
General Counsel of the United States Civil Rigbts
Commission.

14(a) The Commission shall-—
(2) study and collect Information concerning legal de-
velopments constituting a deafal of equal protection of
the laws under the Constitutlon because of race, color,
religion, or natlonal origln or in the admiaistration of
Justice. . . "
3In general usage, and as used herein, the phrase
“Spanish gurname” attempts to describe as a whole all per-
sons of Spanish ancestry, including descendents of inbabltants
of former Spanish dependencles In the New World, In Call-
fornfa, the term Spanish surname allows a comprehensive
description of a population of Spanish ancestry which is pri-
marliy Mexican-American but includ - rubstantial numbers of
persons from Latin America, South Aw.erica, and Spaln. Func-
tionally, Spanish surnames are those recognized as such In the
Spanish Name Book compiled by the Immigration Bureau and
used In the Spanish surname analys!s of the Census. Persons
bearing Spanish surnames have been recognized as a yxroup
for the purpose of determining whether constitutionally pro-
hibited criteria have been used fn selection of jurles. AMfontoya
t. Pcople, 345 P. 24 1062 (8. Ct,, Colo., 1959) (held: jurles
were unconstitutionally selected {n that persons with Spanish
surnames were excluded).
3CRLA operates a special program dealing solely with
the prodlems of Californla Indlans.
¢ The mathematical analysis was based on FProlessor
Finkelsteln's germinal article ““The Application of Statistical
Decislon Theors to the Jury Discrimination Cases”, 80
Harv, L. Rev. 338 (1966). The princlples set out in the article
have been cited with approval by the United Stetes Supreme
Court, Whitus v. Georgio, 383 U.S. 545, 552, n, 2 (1967).
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IMPORTANCE OF GRAND
JURY SERVICE

Unlike trial jurors (who sit only to hear, anu make
flnal determinations in, a few clvil or criminal cases)
grand jurors serve for an entire year. The duties of
grand jurors are twofold: to vote or refuse criminal
indictments; to examnine generally Into conduct and
administration of local government.

Selectlon as a graud or trial juror is the only
opportunity which the average citizen has to partlel-
pate actively in the administration of government.
Such service Is a fundariental prerogative of citizen-
ship. The opportunity to participate in government
through service as a grand or trial juror has been
found to be of profound psychological Importance to
minority persons.® But the Importance of service as a
grand juror at least I8 more than purely psychological,

To the extent that the grand Jury considers criminal
cases, the presence of minority jurors minimizes the
possibility that prejudice will affect its deliberations
or that laws will not be enforced to protect minority
groups. Equally important for minority groups Is the
grand jury’'s primary function of Investigating and
evaluating the administration of local government and
the actlons of county and city officials*® The all-
encompassing nature of the grand jury’s civil Investi-
gatory duties appears strikingly from the 1967 Final
Report of the Los Angeles County Grand Jury. The
Report contains commentary, frequently supplemented
by criticism and specific recommendations, on such
diverse subjects as: the Ald to Families with Depend-
ent Children welfare progrum; telephone service for
county offices; proposals to install a cafeteria in, and
initiate admission fees for, the county museum; the
respective virtues of various kinds of computers which
might be used by the county controller's office; debt
collection practices of a county hospital, accounting
procedures and central planning for the county’s air-
port; real estate management for the county’s various
lands—and myriad other subjects.’

In this context, it is not difficult to percelve how a
sympathetic grand jury can prevent, punish, or miti-
gate officlal or private misconduct toward minority
groups. Specifically, the grand jury might address
itself to common minority group complaints such as
fallure to accord the services and facllities of local

§8ee Broeder, '"The Negro {n Court”, 1965 Duke Law
Journal 19, for Negro reactions to jury service.

¢The non-criminal duties of Califcrnia grand juries are
set out in California Penal Code §§ 919(b) and (c), 925, 928,
and 933, The grand jury {s required to: fnquire into the “mis-
conduct {n office of public oficers of every description within
the county” (9819(.)) ; "make a carefnl and complete examina-
tion of the accounts and records [of every county office}”
(925) ; “investigate and report upon the needs of all county
officers . ., . Including the abolition or creation of offices and

. » the method or system of performing the duties of, the
several offices.” (928). To assure that these investigations
bear at least some frult, Penal Code § 933 requires that “on
or before December 81 of each year, each grand jury and
panel during a calendar year shall submit to the presiding
Judge of the superior court a final report of its findings and
recommendations that pertain to county government.”

' Pp. 8-14.
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government equatly to all,* or misconduct by police or
other officials ranging from discourtesy to physlcal
assault.’ Within its crlminal jurisdiction, the grand
Jury can, with or withont the consent of the District
Attorney," indict anyone for crimes agalnst or affect-
ing minority persons In the course of its general
inquirles Into governmental affairs, the grand jury
could probe Into racial or ethnic biases in city and
county hiring and jury selection or In the operation
of housing projects or other local welfare programs.
In monitoring the operations of local government, the
rrand jury can determlne whether all sections of the
community are equally enjoying the benefits of such
services as police and fire protection, sewer and water
lines, sidewalks, streets, street lights, parks, swim-
ming, and other recreational facilitles. The grand jury
could also Interest itself In the amount of courtesy
with which eitizens are treated by clvil servants. As
In most of these Instances misconduct will not constli-
tute an Indictable offense, the only sanction available
to the grand jury Is public exposure and ecensure in
its annual report. Some measure of responsiveness to
such exposure ‘s guaranteed by Penal Code §9833's
requirement thet “not later than the 60th day after the
discharge of s#.d grand jury, the board of supervisors
shall comment on the findings and recommendations”
of the grand "ury report. The effect upon administra-
tive practices of the often scathing criticisms contalned

$8ee, e.8., Hobdeon v. Hanson, 269 F, Supp. 401 (D.D.C.
1067).

* See, e.g., Lucero v. Donovan, 354 ¥, 2d 16 (9 Cir. 1964),
Lankford v. Gelston, 364 F. 2d 107 (4 Cir. 1068).

1o 1f the grand jury no longer trusts the District Attorney,
it 1s expressly authorized to seek legal advice elsewhere; 1o
extreme cases i1t may petition the Attorney General to employ
special counsel and Investigators for its use. Penal Code
§§ 934-936, The grand jury’s independence from the ofice of
the District Attorney {s a basic part of the Californla Grand
Jury system. Ex parte Peart, 5 Cal, App. 2d 469, 43 P. 2d 334,
336 (1035).

11 Penal Code § 817. With reference to public officials, such
crimes might include murder, assault with a deadly weapon,
or violations of Penal Code §§ 145 (delay in taking arrested
person before magistrate—misdemeanor), 146 (false arrest—
misdemeanor), 147 (inhumanity to prisoner—felony), 119
(assault by a police oficer—felony), 837 (false Imprison.
ment—felony), 521 (extortion under color of official right—
misdemeanor). The number of occasions on which District
Attorneys have foitiated prosecutions against law enforce-
ment officers or other publMc officlals for such crimes—par-
ticularly violations of Penal Oode §§ 145-147, 149, 337 and
520—1s remarkably small. In & number of recent cases which
California grand juries have refused to return indictments
agasnst police officers for such crimes. It appears that invest!-
gation wae done by the polico and the District Attorney's
presentment was accompanied with a recommendatio’: that
the grand jury not Indict,

Pariicularly important In a number of the counties studied
would be the enforcement against local growers of laws de-
signed to protect the rigtts, health and safety of California
farm workers, e.g., California Labor Code §§ 215 (failure to
conform to various laws assuring prompt and full pay—
misdemeanor), 2441 (failure to provide fresh and pure drink-
ing water—misdemeanor), 2646 (fallure to maintain proper
conditions in labor camps—misderseanor), California Health
and Safety Code § 5474.31 (fallure to maintain decent con-
ditions in agricultural labor flelds—misdemeanor). Although
violations of these statutes are widespread (sce 19 Hast-
tngs Law Journal 3899 (1967) prosecution is practically
non-existent,
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fn grand jury reports—and the resultant publicity—
should not be underrated. All in all, a sympathetic
and vigilant grand jury could exercise a significant
fnBuence in preventing or correcting misconduct
toward minorities, Op the other hand the exclusion of
minority persons from grand juries removes possible
safeguards against misconduct. Indeed, misconduct is
even encouraged to the extent that the minority is
made to appear inferlor, alien and legally outcast.

SELECTION PROCESS

The number of grand jurors necessary to compose &
grand jury panel in Californla varies according to the
size of the county. Counties with a population in excess
of 4 milllon persons (Le., Los Angeles) have 23 grand
jurors; counties with a lesser population bave 19
grand jurors.™

To qualify as a grand or trisl juror a person must
be (a) an Amerlcan citizen; (b) above the age of
twenty-one years; (¢) a resident of the State and
connty for one Fear; (¢) “of ordinary intelligence and
not decreplt”; (e) possessed of “sufficient knowledge
of the English language.” * There is no literacy require-
ment and the knowledge of English need not be perfect
50 long aa the court may fnd that the furor has sub-
stantlal understanding* Persons convicted of certaln
crimes, or who “arve served as grand or trfal jurors
In the preceding year, are disqualified! Legislators,
military officers, local officials, attorneys, physiciars
and persons In ccrtain other occupations are exempt
from grand or tria) jury service®

California law requires the jury commissioner of
each county to submit a list (called a venire 1ist) of
persons sultable for grand jury duty to the Superior
Court judges. If the judges approve that venire list,
the names of the 10 (In Los Angeles 28) grand jurors
are setected from it by lot. 1f the jodges disapprove
the 1ist the names are selected by lot from a venlre
llst provided by the judgea The almoxt universa)
practice appears however to be selected by lot from &
venire list provided by the Superior Court judges®
Generally speaking, tue judges nominate as grand
‘urors those whom they or other prominent persons
they know Jeem qualified, As a result, the racial,
ethnis, social and economic composition of grand juries

o Peaal Code § 8882,

= Cxliforals Code of Civll Procedute § 198

W Peaple ¥. Dards, 24 Pac. 96 (1894).

s Cutiforala Code of Civil Procedsre § 199.

* Califsrnls Onde of Civil Procedare § 200.

” Penal Code §§ M4, 900, P01, $03.1, pO3.3, DOBA.

% This hos beed the anthor's experience 18 Bonoms, Men-
dicino, Xapa, sad Lade Conatien, dat be is laformed by the
CRLA attoraey §n tmperial Conaty thal the Superior Coart
fedges there do not participate fa the vea.re telection pro-
cedute. THe Judges relect the venfres {n Lot Aageles, Otange,
and Recramente Countien. 8e¢ Los Aageles Couaty Grasd
Jary Fleal Report. 1968, p. 13-14, Hearlngt of the Califorals
Arseably laterim Committee o Gorerament Eficiesey sud
Ecotomy, Part 1 (Sept. £7. 1947) pp. 8 20d & That judge
pelestion Is the genersl ute 1n Califorats Is confrmed by
Otsonr iz Ms marsive stady The Colfornis Grand ZJurp, pp.
93-121 (sapadiished therin, 1986—avalladie 1a Lo Asgeies
Cousty Law LAney).
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in California i3 limited by the acquaintanceship of the
Superlor Court judges. As one man commepted in
explalning how be was selected to be foreman of a
grand jury, “[Of course], I have a lot of friends who
are judges. I am a banker.'™

CONSTITUTIONAL STANDARDS
FOR JURY SELECTICON

Raclial exclusion in grand or trial jury selection was
prohibited as early as the Civil Rights Act of 1876."
Five years later, the United States Supreme Court beld
that raclal exclusion in the selection of juries violated
e equal protection clause of the Fourteenth Amend-
went.” The constitutional prohibition is not limited to
discrimination against Negroes, but bans discrimina-
tion against Mexican-Americans, persons of Spanish
surname, Asfatics, Catholics, or any other group which
may be excluded because of prejudice.” A quota system
is as prohibited as complete exclusion—the Conatitu-
tion prohibits any consideration whatever of racial,
ethnle, social, economlc or other {rrelevant factors in
the selection of jurors.® Sev(ral recent cases from the
Unlted States Oourt of Appesls for the Fifth Circult
have gone teyond prohibiting racial or ethnic exclusion,
to establish an afirmative requirement. Although per-
fection may not be demanded, juries must be selected
which represent a true cross-section of the community
Insofar as possible

®» Hearlnge of the Califorsia Assembly Interim Commities
on Goverament Eficiency snd Economy, Part 11 (Oct. 81,
1967). p. AL,

»Now 18 U.B.C. 2:3: “No citizen possessing all other
qualifications which ste or may be prescrided by law akall
be disqualified for service a8 grand or petit juror in avy court
of the United Btaten, of of any slate, on sccoant of race, color,
or condition of previous servitude; and whoerer, belag as
oficer ot ather person charged with any duty 18 the selection
or summonlag of Jators, exclades or falls to summoa aay
citizen for such cauee, aball be €aed not mote than $8,000.00.”

2 Weat Virgints v. Strander, 100 U8, $03 (18719). Although
tbe Strawder case lavolved n trial jury, the rame priaciple
has been appited to prohidit diserimination 18 the selection
of graad juries as weil. See, e.g, Coirell v. Fezes, 3390 U,
282 (1951) aad carcs there dted.

® Srcein v. Alsbemas, 850 U.A. 202, 204-8 (1963), Hernandes
v. Tesor, 347 U8 418 (1954) (Mrrican-Americans), Monfoys
v. People, 345 P. 24 1062 (8. Ct, Colo, 1938) (persvos of
Rpasish sarsame) Legusition v. Darle, 118 F. Bapp. 392 (B.D.
v.1. 1932) (Puerto Ricans), Infernations! Long Bhoreman v.
Atkermen, 82 F. 34 83 (D.HI. 1048) (Fillpinos and other
Asfatics), Jusres v. Teear, 211 8.W, 1091 (Ct. of Crim. Ap,
Tez. 1928) (Cutholicn), Rchescgarew v, Stete, 218 A.0d 418
(Ct. of Ap. Md. 1983) (athelats and sgnostics), Ledet v,
Beanell, 383 Y. 24 €98 (3 Cir. 1966) (day laboters), White v.
Crook, 251 F. Sapp. 401 {(M.D. Ala. 1968) (womes).

® geain v. Alsdams, Cortrll v. Teaas, Ladet v. Beaneit,
sepren. 12,

W Rreaks v. Bets, 388 F. 24 1, 11-13 (8 Ctr. 1064), Re¥ine-
wits v. United Rtsfes, 388 F. 2d 34, (3 Cir, 19€4), Ladel v.
Beanett, 368 F. 24 €98 (8 Cir. 1968), Daris v. Devts, 341 F.
24 170 (8 Clr. 1986). Theee landmark cates find sadetantisl
sappott 18 the teasoniag and dictum of s sambder of previows
oplateas of the Usited States Swpremwe Coart. 8ee, og.
Zmith v. Feess, 311 U.S. 125 130 (1840), Olenser v. US,
313 U.8. 80 (1941), Cosaell 1. Tease, 338 U.S. 223, 291 (1951)
(concurting oplaton of Me. Tastice Fraaklarter), Fhiel v.
Zoaldern Pee. Co, 328 U S 2171 (1948), Bellerd v. Uniird
States, 559 U.S. 187 (1946). Bee 0. 34, infre.
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Of particular Interest in the llght of California grand
Jury selectlon procedures are cases where jurors were
selected exclusively from personal acqualntances of
the judges or jury commissioners. Although this
method of selection has not yet been held invalid per
se, the cases dealing with it impose an afirmative duty
far beyond that imposed on jury selectors using any
other method, Jury selectors who select jurors from
among their cwn personal acquaintances may not plead
that they do not know any qualified Negroes, Mex!can-
Amerleans, or other minority group members. If jurors
are to be selected exclusively from the selector’s ac-
quaintances, the selectors must have or acquire a wide
acquaintance with all raclal, economic, and other strata
of the community.®

As direct evidence of jury discrimination cap usually
be obtained only from those responsidble, the courts
have relied heavily on atatistics of racial and ethnlc
compositlon for circumstantlal evidence of jury dis-
crimination.™ The Federai courts will not assume
Negroes are any less fit for jury service than whites.
On the contrary, discrimination is rebuttably presnmed
where no Negroes have served aa jurors within human
memory, or only 2 or 3 have served within 80 yeara”
Statlstics have been retled upon most heaxily in dectd-
ing ciaims that jury service by minorities has been
limited to token or quota representation. In declding
these cases, courta have usually looked to long-standing
disparitiea between the percentage of minority citlzens
1o the population at large and the percentage of minor-
ity trlal or grand jurora® (This ia one of the two
methods of mathematical analysia employed in this
Study, sce {afro, p, 118)

Jury discrimination has been presumed where
2449 of the population, but only 9.8% of the venire-
men, were Negroes;™ where 21.1% of the population,
but only 0.8 of the veniremen, were N +® where
20% of the population, but only 5% of the veniremen,
were \vegroes ; ® where 38¢% of the population, but only
1% of the veniremen, were Negroes; ® where 25.8% of
the populatlon, but onty 8.7% of the veniremen, were
Negroea®™ But the Bupreme Court has held, that,
although It may prove that the Jury selection process
11 imperfect, no presumption of discrimination 1s raised

8 Cgasell v. Teeas, and caves there cited. See also Ledat v,
Bennell, supro.,

nBeeeg. Bamith v, Teor, 311 U8, 128, 131 (1040), Eudeats
v. Lauistane, $56 U8, 884, 887 (1038).

nxNoerris v. Alademes, 204 U8B 68T (1933), Patian v,
Misstarippi, 332 U8, 468 (1941).

® Some coarts have adopted further or other testa, such as
comparitg the ratio between the aambder of mivority citisens
and the number of minotity Jutors te the ratio between the
aamber of white citizens and the aumbdee of white jurors. See,
eg. Mitchell v, Johsnson, 250 F.8upp. 117 (M.D. Ale. 10488)
(jury $i2¢erimination found whete “almost 211" eligidle whites
were on Lhe Jary list, but oaly ove 1a twelve eligible Negroes).
Ree alvo, Leguillon v. Devis, saprs n. 22 at 117-119.

B Rims v. Georple, 308 US. 104 (1901).

®WAltas v. Georgie 385 U8, 848 (1068).

N lsnes v. Grorgia, 398 U.B. 24 (1082).

8 fpeilerv. Allen, S84 UB 41T (1989).

B Ladatv. Bennctl, BAS F. 24 894, 110, 717 (3 C1z. 1984).
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by the fact that 26% of the population, but only 15%
of the veniremen, were Negroes.®

Unfortunately, none of these cases has established a
definite and binding statistical standard nor even gulde-
lines for arriving at such a standard. Scme jury dis-
crimination decistons have been based on the persist-
ence of a wlde dlsparity over 10, 15, or 20 years, while
others have been decided on the basls of evidence for
only 5, 3 or even 1 year. With respect to the statistics
themselves, we know that a disparity of 2.4:1 or mere
between minority percentage of the population and
minority percentage of the grand jury raises a presump-
tion,® whiie a disparity of 5:3 probably does not.*® But
It is impossible to say anything more definite than
that:

*, .. very declded varlations In proportions of
Negroes end whites on jury lists from the racial
proportion in the population, which variations are
not explalned and are long continued, furnish
sufficlent evidence of syatematic exclusion of
Negroes from jury service,” "

A disparity of 2:1 or 25:1 has great significance
when continued over 5 ¢r more years, since (although
the courts have not as yet seen fit to subsitute statisti-
cal aclence for thelr untutored inteition) such long
continued disparities would be mathematically impos-
alble it grand ‘ury selection were fair.® The principles
espoused by both judges and mathematiclans would
indicate that a long continued disparity of 8:1 or more
between the percentage of minority grand jurors and
the minority group percentage of the community ralses
a presumption of unconstitutional selection. A 3:1 dle-
parity is "very decided.”” The Study has therefore
adopted the view that such a dlsparity is aufiicient to
raise a presumptive showing of discriminatory selec-
tion. Two caveats to this should be noted, however:
Firet, to ralse a presumption is not to prove the fact.
The effect of a statiatical disparity is to place upon the
jury selectors the duty to explain the disparity. No
court will hold a jury to have been unconstitutionatly
selected, no matter how large the disparity, if a rea-
sonsble non-discriminatory esxplanation can be

" Bein v. Aladama, 380 U8, 202 (1963). In view of the
eritidam evoked by thls oplaton, its continued vitality is ta
some doudt. Finkelsteln, *The Application of Statistical De-
cision Theoty to the Jury Discrimination Cases,” 80 Harv. L.
Rev. 338 (1966) ; Kaks, “Jury Discriminatica: The Next
Phase,” 41 80. Cal. L. Rer. 235 (1088); Note: *Fale Juty
Selection Procedures™ 18 Yale L. J. 822, (1958); and Note:
“fwain v. Alabama: A Coastitational Blueptrint for the Per.
petustion of the All-White Jury,” 53 Va. L. Rev. 1167 (1988)
ate among the meny acld critiques of varlows aspects of this
decidon. Ewein’s tearoning tecelved little mote than Mp
petvice from the Sth Cireuit in its formulation of the latest
aad most coherenl analysls of comstitational primciple of
Sary selection, see p. 114, supre, and a. 24, It 18 perhaps aig-
sificant that Lhe Rupeeme Court tefured to teriew the Sth
Clrcuit caves, 3868 1.8, 991 (1987).

B L&imes v. Groryie, supre,

B Ewcin v, Alabema, sapra.

® Labal v. Beanetl, 363 F. 24 €98, 112 (3 C\r. 1064), quot.
fag Besls v. Wyman, 304 F. 24 83, 67 (8 C1r. 19062).

% Ree generally, Finkelrtein (n. 348.0upre), Ree aleo Kakn,
sepre, al pp. 253 and 233, and Notes, twsra, 18 Tale at 338
398, for eriticism of the contts” mathematical safvetd.
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offered.™ Second, the adoption of a 8:1 ratio as the
constitutional 1itmus test should not be considered
approval of some lesser ratlo. Ratlos of 2.5:1, 2:1 or
even 1.5:1 represent extremely Imperfect jury selectlon.

METHODOLOGY
l. Methodology of the Spanish-Surname Study

In March and Apri), 1968, college and Jasv school stu-
dents employed by CRLA gathered the names of grand
jurors for the variocus counties denominated for Span-
ish-surname study.” The names were avallable from
grand jury reports for past years, which are public
records. But since grand jury reports for 1968 would
not be avaflable until 1060 and since some counties have
not retalned all of their grand jury reports, the instruc-
tions were wherever possible to obtain the names from
county records. The students were Instructed to obtaln
grapd jury lists for at least ten of the years 1957-68.
As it turned out, it was possible to obtain complete
records for the 12 years 1057-688 from 15 connties.®
Records for one or more years were miasing or unob-
tainable in the other 7 countles, although In five, records
for at Jeast 10 years during the 1057-68 periods were
available. In the remaining two countlas, records for
8 and 7 years respectively were available.®

A gross jdentification of Spanish-surname grand
Jurors was made by having a computer match the
grand jury list for ecach county against the list of
8panish surnames used In complling the S8panish-sur.
name analysis of the Census® From tbis list were
eliminated those names which might be Spanish but
were far more likely to be of some other natlonality.®

B Ree, o.g, Billingsley ¢, Clayton, 859 F.24 18 (8 Cir. 1088)
wherela the court found thet ahy disparity which existed wae
explicable through the fact hat maay Negroes, appareatly
out of leeational fear, persisisntly avolded Jury service.

® Attorneys employed by the CRLA 1adlan Dirisloa gath-
ered all the materials for the two other couaties whereln
Iadiaa grand Jury service was examined. See See. 11, iafre,

o Twelve of Ihese counties had records for grand juries
I all twelre gears. Theet other conaties had recorda for only
11 years becanse thelr 1963 grand juries had pot get deen
Impaseied,

4 7h CRLA ofice 1a one of these connties wiae able aves.
teally to oMala grand jery mlection records for the years
193888, Althosgh this otcurred too late for Inclusion In the
tomputer operation, an ezamination of the years dot exam-
l:od hy the computer reveale a tonsisteat pattera for all

years.

B U8 Department of Jastice, Epanish Neme Book, (M-184,
1983). Thls dook of alightly ever 10,000 Spanish aames wae
prepared by the Immigration and Nateralisation Service for
ese {a bandling Spaslsh-rurname immigrants.

% The¢ tomputer wao programmed odly to compare the pames
of 1he grand jJury Hat te the natees 1n the &ponled Nams
Boek. It was sot programmed to ideatify or meke Gecisions
about sarnames whick occst in Rpantsh and 1a other han-
gutget 29 well. Of the atmost 5,000 grand Juroers, the con-
puter Kentified 228 a0 Spaaish. 12 65 of these 218 taatances,
the rutsame identified aa Bpealrh is more common [a & lan-
guage other than Rpanieh. Te some exteat this dilenity arore
becanre 1he computer programming 414 20t differentiate be-
tween aames oa the barte of accent mark. Thue ia 18 fa-
stances the compater Hentified ae Bpantsh aames wiich are

L

The percentage of Spanish-surname grand jurors was
then compared to the percentage of Spanish-surname
persons in the general populace. A pumber of com-
ments on methodology would seem in order.

The years studled were the ten most recent for which
jury selectlon records were available In each county.®
The figure of ten years was selected becaure the courts
have geoerally beld 10 or less years to provide suffi-
cient nvidence of continued jury selection patterns. The
Study originally contemplated would have included
Jury selection in the past 15 or 20 years. This was
nltered to 10 years when examination of figures from
a pllot county indicated that 20-year figures would
not give an accurate representation of present jury
selection. On the other hand, results of an examination
of 30-year figures from another county were consis-
tent in every respect with the computer's results from
a study of elght years In that county.”

In concentrating on the actual juries rather than the
juey venires (l.e, the list from which the juries were
drawn) the Study departed from the general practice
of the courts. In part, this was a result of the simple

Spanish Only where an accent marke sppears over the vYowel
1n the last aylladle, e.g, Martin, S8imon, and Levin, Another
problem was the fact that Spanish sheres certaia names in
common with otber langusges, ¢.g., Adam, Danlel, Jordan,
Miller, Bavage. Whete the qurpame more commonly appears ln
a languege other than Spasish, we considered It non-Spanish
unless the christian neme of the grand juror was Spanish.
(8ee Tadle X, infrs.) Admittedly this method is Mkely to 1a-
volre error alace meny Spasleh-sursame citizens bear poa-
Spaateh christian nemes. But any factor of erroe fa con-
aldersbly less than would have been lovolved $n Dbiladly
classitying as Spanish eurpamed the eighteen Millers, three
Adams, etc., the Spanioh-suraame status of whom Wwas at best
ambdiguous.

& Recoguizing that n & few counties records for 0ne or more
of the ten most recent years wounld not be availedle, the ia-
structioos weee to get the records for all the years 1957-68.
It weo [atended theredy to procure at least 10 years. Where
one of two years In excess of that were obtateet. they were
1nciuded a0 well,

® Preliminery L0 cosducting the 8tudy, CRLA condacted 8
trial raa {n one represeatatlire coualy a8 the basls wpom
which (o determine the methods aad procedures ta be adopted
for the other counties. Becanse of ity large Spaalsh-surname
population, Imperial County was pelected as the pliot county.
As 1adicated la Tabdles 11, £11, 1V, Tmperial Covaly's record
for the years 1037-88 compared favorably with that ¢f many
other counties stadied. Bixteen Spanlah-turname grand jurors
served duriag those years (one or more fa 1938 1039, 1941,
aad 1082-88), the Spaaish-sersame percentage of the grand
Jury belag 7 petcent—a disparity of 3.1: 1, Imperial Countye
tecord 1a the years precediag those stadied waa very diferent.
Osly ope Spanish-sarsame gtand jurer served fa the period
1949-36. Thuws, while the tatie of disparity for the twelve
most receat years wan 3.1:1, (he ratio aver the eatire tweaty-
year period was 8:). Obricasly consideration of the time
period as & whole would obecure the fact that the patteta
of Jury selection altered radically after 19317,

Ta coatrast te Imperial, Mosterey Coualy'a Juty delection
pattera 1o consietent for tha past 30 years. Accordiag te the
1900 Ceasua figeres adopled Ay the Study 9.1 percent of
Monterey Covnty'a population eligitle for Jury setrice were
Epanlsh surnamed. One Spanish-sutsame person setved fo the
8 yests (1061-68) cotered ta the Stedy. Eramisation of
grond Jury service In the yeats 1935868 by the CRLA ofice
1a Moaletey Couaty retealed that thie grand jurot was of
Spanish rather than Metlean desceat—and 1hal 0o Mestosn-
American had servred a0 A grand Jutof 12 these B0 peats
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practical fact that we had access to grand jury 1ists but
not to venire lists. The names of the grand jurors are
printed In the grand jury reports (and in most cases
are also easily avallable from the county clerks) while
the venlre liste, If retained at all, are buried deep In
the county files. Courts prefer venire to jury lists for
the purpose of examining into trial jury discrimination.
This §s because the composition of the trial jury which
eventually =its in any case {s determined as much by
the arbitrary process of attorney peremptory challenge
as by the venire selection practices of the jury com-
missionera. This factor is inapplicable to a grand
Jury since there are no peremptory challenges to grand
jurors.” It a cholice must be made betwen the 1list
of venlremen and the iist of grant jurors eventually
serving, the latter is preferable. It allows opportunity
to determine whether the ethnic or raclal composition
of the original venire list was altered in the com-
position of a grand jury. Most advantageous of course
would be examination of both the venire list and the
grand jury list, particularly since the venire list is
farger than the grand jury list, allowing a better sample
for pnrposes of statistical computation. There is no
reason, however, to belleve that the results of the
Study would have been significantly different if venire
rather than grand jury selection figures had been used.

A number of difficultles were encountered In arriving
at the relevant figures for the general population of
each county and for the Spanish-surname population
of each county. It must be remembered that the
relevant figure s not the whole population, but only
those eligible to serve as grand jurora Obviously, it
would be tmpractical to attempt to exclude from the
calculations as to each county persons ineligible be-
cause of conviction of an infamous crime, jury service
In the preceding year, or occupational exemption.'® It
is impossible, however, to ignore two qualifications
which exclude a substantial percentage of the general
population from jury service: the citizenship and mini-
mum age requirements. These ate expecially Important
with refetence to jury serrice by the 8panish rurnamed,
becanse this g.oup generaliy contalns mote non-cititens
and more children than the population as a whole.

Since the 1900 Census did not break down Califor-
nia’s Spanish-surname population by age and county,
we were forced to use figures undifferentisted hy age
for the Spanish-surname population. This undoubtedly
resuited In an exaggeration of the etigible 8panish-rur-
name popnlation ; according to the 1060 Census, 46.0%
of the 8panish-surname population was below 20 years
of age, while only 36.9% of the total white population
was below that age. Any error involved hete zhould,
howerver, be more than offret by the fact that we were
unable to get population fgures later than the 1000

o Attotney challeaged sre specifically prokidiled hy Peaanl
Code § 910.

S There dinqualifying factots would seem to fall with
approsimately equsl effect on o1l ethale groupe. 1a sny care,
ne“nnber of ‘persons excluded for these tessons 19 very
mall,
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Census. The figures for the 1960 Census, which were
collected as late as possible before publication, prob-
ably represent a fairly accurate figure of the Spanish-
surname and total population for the years 1067-62.
Thereafter, they can provide a rough approximation.
Untess Spanish-surname populntion trends for the
sears 1960-68 widely differed from those for 1050-60,
Spanish-surname population since 1960 wiil have in-
creased at almost twice the rate of total population
increase,” Thusq, §f anything the Study's computations
underrepresent {raihe: ihan overrepresent) the eligi-
ble Spanish-surname population in each county.

The Study was able to be much more precise in ex-
cludirg that part of the Spanish-surname population
fneligible because of lack of American cltizenship. In
1060, 80¢% of Callfornia’s Spanish-surname population
were born In the United States and therefore auto-
matically citlzens®™ Of the forelgn born 20%, an un-
fdentifiable number are citlzens by reason of nation-
allty of their parents or naturalization subsequent to
birth. Non-Mexican Spanish-surnaue allens, residing
here as precitizens, students, or on varfous special
employment visas, make up a small percentage of the
Spanish-surname non-citizen population. The vast
majority of Spanish-surname aliens are Mexican na-
tionals™® who were accorded permanent or seml-
permanent visas during the period of relatively free im-
portation of Mexican labor previous to 1965 The
Study attempted to exclude non-citizens from its com-
putation of the eligible Spanish-surname population by
not consddering in that population any persons born
in Mexico. As a result of this exclusion, the Spanish-
sumame percentages of the eligible population as com-
puted In the Study are considerably amaller than the
Spanish-sarname population percentages as computed
by the Census™

The Study's excluson of only those born in Mexico
doubtless fails to exclude some 8panish-surname aliens
who were born In countries other than Mexico. This
should be far more than compensated for, however, by
the blanket exctusion of the Mexican born, many of
whom have attained U.8. citizenship subsequent to their
birth. Once again, the Studs's computations probably
undetrepresent the total eligible Spanish-surname
population in each county,

® < While tbe tots] California population {acreased by aboul
one-hall (485 percent) durisg the decade 1950-60, tbe
Spaaish-surtasme populstion grew moch more topldly, by
AR ) perceat.” (Cal.} EEPC, Californier of Spanish Surneme,
p. 11 (1984) (book published by and avallabdle from Califorala
Falt Employment Practices Commiseion).

®» 13id. Catiforaia’s 1050 Spanish-sutname population was
18 percent astite boem.

2 Eighty percent of the fpanish-suraame persons bora eut-
#1de the United States sere bora In Mexlco, fbid.

® The Immigration of Mexican sstioaals for employmeat
putpores was shatply cuttailed whea Congress ameeded
S UAC. 1182(a)(14) 1a 1064,

B The effect taried widely across the State, Spanish.
sutasme persona bora I Mesico coastituted almost half of
the Rpaaish-rurasme population of Imperial Couatly which
borders on Mesico. On the other hand, they constitated Hitle
avet 13 perceat of the Epsnish sstmame poputation 1a Colum
Conaty, sppresimately 100 miles north of the border.
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Il. Methodology of the Indian Study

All population and grand jury statlstics Involved in
the examination of grand jury service by California
Indians were gathered by the CRLA Indlan Division,
The {wo countles studied, Lake and Inyo, are among
California's smallest rural counties, neither of them
having a 1060 population In excess of 15,000. 8ince
the Indian population of Lake County Is approximately
750 and of Inyo County is approximately 1,200, it was
possible to determine how many Indians had scrved
as grand jurors by submitting the grand jury lists to
persons familiar with the names of every Indian in
the county.™

In both countles, the figures adopted for Indian pop-
ulation and for Indlan percentage of the total popula-
tion represent approximations. The Chalrman of the
Bishop-Piaute Board of Trustees estimated that the
Indlan population of Inyo County was approximately
1,200 as of 1068 It is probablc that that population
has maintained itself at approximately the same level
since 1937. Thus in 1957-60, the Indian population
was a little more than 10% of the total popoulation
which was 11,684 according to the 1900 Census. But it
is lmpossible to state with any certalnty what the
present non-Indian population of Inyo County ls, ex-
cept tbat it may reasonably be assumed to have Jo-
creased since 1900, The CRLA Indian Dirvision
estimates the present Indian population of Lake
County at between 500 and 3,000 and the present total
population of Lake County at around 18,000, Taking
150 as the Indian population, this would give an In-
dian popalation of a little over 4%. The roughness of
the Lake County statistics would scem of little moment
since not once In the 10 years studied did an Indian
serve as a grand juror. {1 am informed that, since the
CRLA Indian Division's investigation, & Indlans have
been examined as veniremen for the 1968 Lake County
grand jury. The 1068 grand jury has not yet been
selected.)

ill. Mathematical Methodology of the Study

The test most commonly employed by the Courts in
examining discrimination against minority jurors bas
been to compare the percentage of minority citisens in
the population at large to the percentage of minority
jurors™ Table II and the discusdon under Analysis
of the Study, iafre., show the results of this compari.
son (expressed as a ratio for each covaty atodied).

Column D of Table 111 represcots another mple
mathematical measure of discrimination. Assume that
2689 of the population, but only 15% of the veniretnan,
are Negroes Eleven percent of the total population
{constituting almost 44% of the Negro population)
has spparently deen excluded from covsideration for

hia fake Couatly, the grazd juty lst was examised by
moee than 35 adstt lake Cosaty tadisan. fa 1ape Couaty
it was ezamiaed by 2 memders of (ke Biskop Plaute Board of
Trustees, the governing bods of the three Indlan teservations
1a the Cesaty. This metdod of identibeation Iy ose fre-
queatly ased i cases from raral Scutheth connties.

= gapre p. 29-32.
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jury service The percentage of minority group popu-
lation excluded from consideration for jury service,
figured as in the foregoing example, is shown for cach
county.

In addition to the simple mathematical computa-
tions described above, the ethniec composition of the
grand juries was analyzed in the Jight of statistical
declsion theory by Professor J~rome Kirk." The basis
of this statistical declsion aualysis {3 not markedly
different from the theorles used intuitively by the
courts in adjudicating jury discrimination claims. The
statlstician adopts a hypothesis which he then tests
against !ndependently verifiable facts. In this Study
the hypothesis is that the minority group percentage
of the grand juries resulted from nondiscrimiuatory
(Le., random) selection. The independentiy veriflable
fact is the Spanish-surname percentage of the general
population. If the hypothesls is inconsistent with the
independently verifiable fact, the hypothesis is untrue.
Thus, if the hypothesis is true, if 7% of the Imperial
County grand jurors were Spanish surnamed, approx-
fmately ™ 79, of the general population of Imperial
County should be Spanish surnamed. If it turas out
that 21.8% of the Imperial County population is Span-
ish-surnamed, the hypothesis 1s wrong; that Is to sy,
there was discrlmination In the selection of grand
jurors,

IWhile (as can be seen from the preceding expost
tion) parallel theories ara foilowed by the statistl-
clans and the courts, differences appear In the
application of those theories. The courts recognite
that, short of an Infinite sample, random selection will
not invariably lead to exact equivalency between mi-
aority percentages of the general populace and minor-
Ity percentages of the jurors, For example, in a sample
of 100 grand jurors over ten years, random selection
might produce a minorlty group grand jury percentage
of 75 from a general population having a miootity
group percentage of 7.4%. This was apparently what
the Court meant in saying that, where, over a ten-year
period, 26% of the population, but only 15% of the
veniremen, were Negroes, jury selection had been Im-
perfect, bnt not discriminatory.” The criticlem which
has been heaped upon this statement stems from the
fact that the Justices relied upon intaltion rather than
mathematics In holding this variation consistent with
random selection. In fact, no statistical variation con-
sistent with random selection could explain the varfa-
tion 1a Swceln, given the size of the xample invoived.™

The statiztician telles on mathematics rather than
intuition to determine whether a particular statistical

% Both exsmple and method of analysia ate takea from
Bxeain v, Alebemu, 330 U8 202 200 (1963). That opision
has come under sharp criticism for A tetmingly tlementary
error of mathematics: referring to the 119 figure (without
mentiontng the 4458 ) as the percentage of Negre population
exctaded. Bee n. 88, supre,

” 8ot 0. 4, dvpre, and accompanying test. Professos Kitk'a
fall teport incleding both his Sgutes asd his sarralite ex-
planation of thelr derivation, are attached 29 Appeadices

® The apptoximation telates ta the ttandard deviation
factoe discaseed Ia/re, at p. 119,

® Bain v Adedbama, supre, 350 UK at 208,

N geen. 34, 20000,
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variation is explicable within, and consistent with,
random selection. Statisticians have evolved standard
deviation tables by the use of which they can easlly
determine whether the variation between the per-
centage of minority grand jurors and the percentage
of minority population is consistent with random selec-
tion. It I8 necessary only to compute In a formula based
upon a standard deviation figure derivred from a table
covering comparisons of the type, and samples of the
size, used In the 8tudy.® This 13 the computation in-
volved in Table 1V, particularly column C “maximum
percentage of Spanish-surname population conslistent
with random cholce of Spanish-surname grand jurors.”
Where discrimination exists, determining its extent
by some meaningful quantitative measure permits com-
parison among the counties to determine which are the
worst offenders. To some extent such a comparison
could be made on the basis of the difference between
the actuat Spanish-surname percentage of the general
population and the maximum Spanish-sumame per-
centage of the population consistent swith random
cholce. (Columns D and C of Table IV.) This would
be a fairly clumsy measure, however, and one not eas-
lly translated into a famillar scale.™

Table 1V represents calculations which Kirk suggests
provide & more vivid Index of the quantity of discrim-
fnatlon for each of the counties studied. His figures
show the percentage of Spanish-surname population
in each coualy which must have been excluded from
the population In order to make the observed number
of Spanish-surname grand jurors consistent with the
hypothesis that random selection of grand juries had
occurred.® This figure Is thus an {nverse index of dis-
crimination, For example, where (as in Lake County)
a total discrimination has occurred, in that there is
some minority percentage of the general poputation but
no minotity grand jurors, the figures in Table 1V
would be 100. If on the other hand, the percentage of
minority grand jurors was the same (or the same with-
In the statistical deviation formuia) as the minority
group percentage in the general populstion, the Agutes
would be 0.

For those who desire a more detalied explanation of
the statistical method, P'rofessor Kirk's analyses are
attached as Appendices. As hls conclusions are set out
in Tables 111 and 1V, It is unnecesrsary to belabor them
hete. Suffice it to say that in every one of the 20

QRee p. 131 el 920, and Tables inciuded thereln, for an
espisasntion of this standapd varistics computatios.

® The reasos for sot followlag the precise model set out
by Flatelateis fa that be ured the percestage of Negroes
appearisg as veairemes aa o constant and computed thete
from the prodadility of varions percealages of Negroes ta the
population. 1a thia 8twdy the popalation perceatage te-
malned constant for the Fears atudied asd the perceatage
of Rpassrh-sutasme pervons on each grand jery varied.

& Tebdle IV tepresenis the same ealculation et out i
colama D of Tadie 111 and discnesed at p. 118 gbove. The
dkereace 1o that colema D of Tadle 111 was derived trom
sHmple mathematical computation while Tadle 1V was derited
:ro- compatation which Incloded the statistical vatlation
stmala.
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countles studied  the underrepresentation of Spanish-
surname persons on the grand jurles exceeded any
figure which could be accounted for on the basis of
random selection. In other words, Insofar as statistical
decision analysis sheds light on the question, the grand
jury selection patterns in every one of the countles
studied were characterized by constitutionally pro-
hibited discrimination on the basis of race or etbnic
background.

ANALYSIS OF THE STUDY

The Study's findings as to the racial and ethnie com-
position of California grand juries are, to say the least,
startling. California s neither In geograpby nor In
splirit a state of the Deep South and its history, at least
fn the Twentleth Century, is not dominated by mis-
treatment of racial or ethnic minorities®™ Yet the num-
ber and proportion of minority persons serving &8 grand
jurors in the counties studied is not much, if any,
greater than the proportion of Negroes servinug on grand
juries in the Deep South. If the Study is correct in
asserting thot a 3:1 disparity will raise presumption
of unconstitutional selection, such a presumption
would be ralsed In 17 of the 22 counties studied. In &
of those counties the disparity between minotity popu-
lation and minority grand jury service was more than
10:1. In one county no Indlan gerved on the grand jury
in all of the years studied; In 8 counties only one
Spanish-sutname person served In all the years atud-
fed;*™ in still another county only two served. In no
county—including even those counties with less than &
8:1 disparity—did the number of minority group grand
jurors approach, equal or exceed the minority group
percentage of the population. On the contrary, in every
county studied, the percentage of the minority group
grand jurors was significantly leas than the minority
group percentage of the generat population, the dis-
parity varying from substantial in the bes* countles to
grotesque in the worst.

% Professor Kirk's anaiysia retates oslp to the Bpaplah-
sursame study, pot to the two counties wherela grand jury
service by fadians was examined.

& Califoraia had comprebensive leglalation prodiditing &t
crimination ia pudlie accommodstions and services 8a esrly
2a 1905, Culiforals Ciefl Code {§ 81-84. California emacted
falr employment legiotation in 1950 (Labor Code | 1410 ¢f
2¢q.) and fatr housing legisiation 1o 1083 (Health and Bafety
Code § 85100 et 2eq.).

On the other haad, Califoenin‘s hetory Sacludes importaat
Instances of discrimination sgalast raried racial and ethate
minotitien, Ree, ¢ g, Reitman v. Multey, 387 U8, 389 (19617),
Omapa v, Btate of Califernie, 832 US. 033 (1948), Fujil v.
8tste 8 Califoraie, 88 Cal. 24 118 242 P, 24 817 (1952),
Perer v. BAarp, 82 Cal. 24 111, 198 P. 28 1Y (1048). 8Bee aloo
Pitt, $Ae Decline 8f the Califernion, U. of Calil. Press, 1946,
KRandmeler, TAe Anti-Chineee Maremenl in Californis, U. o
1), Press 1939, Danlels, TAe Politica 8) Prefudice, U. of Calif,
Preta 1981, Currasce, “Chisese Eapeisios from Humboldt
Couaty,” 30 Pac. Tlist, Rev. 329 (1081).

®1s one of there three countien, Moaterey, 2 subrequent
cueck showed (hat that grand Jeror was Spaaish rather than
Mesican-American. Appatently ao Meslean-American setvred
18 aay of the 30 seara (1938-83) checked.
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We have so far been considering minority grand Jury
gervice in each county for all the years combined. An-
other way of looking at the question {s to consider
minority group service on each individual grand Jury.”
Preliminarily it should be noted that, even under ran-
dom selection, the percentage of minority group grand
jurors for any year will not necessarlly be precisely the
same as the minority percent "~ of the population.
There Is in fact no reason to -uppose that even one
minority grand juror wlll be selected in any particular
year. Neutral and random selection will probably result
in varlation from year to year, In some years the per-
centage of minority grand jurors should equal the
minority percentage of the population; in other years
it should be less; In still other years it should be more.
But the pattern of jury selection in the counties studied
was radically different. The Study included analysis
of 224 grand juries in 20 counties in the 12-year period
of 1057-68. In 18 of those 224 grand jurles, the percent-
agc of Spanish-surname grand jurors approximated or
exceeded tbe Spanish-surname percentage of the gen.
eral population. In the other 200, the Spanish-surname
percentage of grand jurors fell markedly below the
Spanish-surname percentage of the general population,
In 12 of the 20 countles studied (Colusa, Fresno, Im-
perial, Kern, Kings, Madera, Merced, Monterey, San
Benito, 8an Bernardino, 8an Joaquin, and Ventura)
the Spanish-surname percentage of the grand jurors
never reached or exceeded the Spanish-surname per-
cetitage of the general populace in any of the years
studied. With two exceptions, the other 8 counties were
1ttie better.™

Oonsideration of the grand juries on a year-by-year
basis sheds light on our earlier statement that jury
selectlon is decidediy Imperfect even In the six coun-
ties with less than a 8:1 disparity.® In three of those
counties, the percentage of Spanish-surname grand
jurors was markedly below the Spanish-surbame per-
centage of the population in each of the 13 years
studied. The best of the #ix counties was Santa Qlara
wherein the percentage of Spanish-surname grand
jurors equalted the Spanish-surname percentage of the
general population in six of the yeare studied add waa
matkedly below it in the other six yeara,

As 11% of the general popalation of Santa Clara
County is Bpanish-surnamed, random selection would
dictate that 25 of the 228 jurors who served in the years
1057-68 be Bpanish-surnamed. In fact, only 18 wece.
The Inconsistency is more exireme in the other five
counties which had leas than a 8:1 disparity. During
the yeats studied, random selection would dictate that
16 of the Alameda Counly grand jurors would bave

®The Stady’s anaignis of 1edividesl gtand juries 1s con-
fioed te the 20 counties In which Spasieth-turname jury pervice
was ensmined. We bave po yesrby-year figuter on the twe
Indian counlien, only figures for el the pears tombined. Since
26 Iadian served 23 2 Lake County grand juror 12 the 1%
yests stadied, seardy-reat analyris of that conaty would seem
superfincns ln any case,

8 Ree Table X.

%1t sdould be remembdered thal, under the mere aceurals
standards of statietical analssls these counties conlMd pot pass
master at all.
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been Spanish-surnamed—0 were; 80 Ventura County
grand jurors should have been Spanish surnamed—13
were ; 28 Merced County grand jurors should have been
Spanish surnamed—I13 were; 48 Kings County grand
jurors should have been Spanish-surnamed—19 were;
13 Yolo County grand jurors should bave been Spanish.
surnamed—7 were.

It should Le emphasized that the countles encom-
passed in this Study, including some of the counties
with the worst records, were not confined to Call-
fornia‘'s rural or “cow” counties. The counties encom-
passed §n the Study Included almost 3}'s of California’s
1960 population, in farge part because they fncluded 10

the state’s 15 largest countiea.™ These counties prove
te be leaders not only In population but in discrimina-
tion agalnst minority grand jurors. The figures frem
108 Angeles County revealed a 5.1: 1 disparity betwe 4
minority group percentage of the population and minor-
ity group grand jury service. Although there were
almost 500,000 Spanish-surname persons In Los Angeles
County in 1960, only 4 of them served as grand jurors
during the 12 years studied. Los Angeles County can
scarcely compare, however, with Californfa’s fifth
largest county, Orange, In which, during the same 12
years, only 1 Spanish-surname person saw jury service.
This {s a disparity of 15.8: 1—a Jdisparity fully com-
parable to the worst arcas of the Deep South. 8an
Bernardino, the state's seventh largest county, featured
a 44:1 disparity, while the figure from Fresno, the
elerenth largest county, was 11.5:1, Kern, the thir-
teenth largest county, had a 0.7:1 disparity and 8an
Joaquin, the fourteenth largest county, a 6.8:1 dls.
patity. On the other hand, it should be noted that the
figures from Alameda, Santa Clars, and Ventura, the
state’s third, sixth, and fiftcenth largest counties re-
spectively, were 2.7:1, 1.9:1, and 2.3:1 respectively.

\We cannot of course anticipate what explanations
the jury selectors might give bared on circumstances
peculiar to their particular counties. But we can
evaluate the reason usually advanced to explain the
dearth of minority grand jurors in California—that
minority citizens cannot afford the time off from work
necessitated by grand Juzy service”

The fact that grand jurors are remunerated at only

®The 1060 Ceasws ranked the Califorsia ecoonties 1n the
followlng order sccording to popeiation: §. Lot Angelts
(8.042,431), 2. 8an Diego (1,032011), 8. Alameda (908,209),
4. Baa Francisce (140.318), 5. Orasge (103,023), 6. S8anta
Clara (624,815), 1. 8an Bernardino (303,591), 8. Sacramento
(302,118), 9. 8an Mateo (£44,384), 10. Coslra Cotta (409,
030}, 11, Fresao (3635,943), 12. Riverside {308,191), 13. Kere
(291.984), 14. 8an Joaqula (249,959), 18, Ventara (199,138),
The Siudy lncinded the cowaties tanking frat, tMird, #fth,
sisth, pecventh, eleventh, twelfth, thirteeatk, lostteeath, And
fifteeath. Califoraia‘s 1960 popsiation was almost 16 miltion,
while the tolal popsistion of the coanties studled was
11,121,075, (These ate the “raw” popalation figutes from the
1900 Ceasun, pot Agures adjusted by the etclasion of the
Mesican bote.)

N This esplanstion was sirtuslly the oaly one offered by
Judges, district attotmesn, and o1l other testifying befote the
Califotala  Aszsemdly laterim Committee sa Gorernment
Eficlescy and Ecodomy, ree, o.g, Part 1, p. 8 (Bept. 27, 1961),
:‘:.r'l 11, p. 21 (Oct. 18 1967), Patt 111, pp. 39, 91 (Oct 81,

).
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$5.00 ™ per day would undoubtedly make service difi-
cult in some ccanties for a minority person who must
support a larga family on a meager Income. The county
fn which this difficulty would be most pronounced is
103 Angeles, whose grand jury sits for a substantial
proportion of eech year. But it is scarcely credible
that over a 12-year period the Los Angeles County jury
selectors could have found only 4 persons financially
able to rerve as jurors among the county’s almost
500,000 eligible Spanlsh-surname persons. It Is Incon-
ceivable that in Colusa, Monterey and Orange Counties
respectively, the jury selectors could find only one
Spanish-surname person financially able to serve.
Indeed, the financial inability argument is simply
inapplicable to Colusa and the other eight counties in
the Study whose population is less than 100,000."
QGrand jury service in such countles {s limited to a
total of a few weeks, with each date arranged pri-
marity for the convenlence of the various grand jurors.
The financial inabllity argument fs of littie weight
in the 19 counties studied which are primarily or in
large part agricultural.® Although the amount of time
required varies from countly to couuty, in none of these
agricuttural countles is grand jury service neatly as
arduous a responsibility as it is in Los Angeles, Ala-
wneda, or Orange Counties Agalp, in these counties
dates of grand jury service are arranged to suit the
convenience of the majority of the grand jurors. In
many cases the dates of service are tallored to avold
peak agricultural seasons so that the growers on the
Jury will be able to attend. It would therefore involve
little or no departure from traditional dates for grand
Jury service to be cconomlically feasible for any of the
large numbers of Spanish-surname persons in each of
these counties who, as agricultural farm laborers, are
seasonally unemployed. A remuneration at even $500
a day would actually be a financial boon for such
persons duting the off scasons. And that sum would
be a desirable wage for the large number of 8paniah-
surname persons in any of the countles stodied who,
by reason of disabilky, age or unemployment, are
welfare recipients. The ftudy’s findings make It dify-
cult to take the Anancisl inability argument seriously.
in 1000, Monterey County had an eligidle Spanish-
surname population almost 4 times sas great as its
nefghbor San Benito Oounty. How does the financial
Inability argument explain the fact that 8an Benito
had 20 times as many Spanish-surname grand Jurors
in 12 years as Monterey tad In 830 years? Nineteen
Spanish-surname grand jorors served in Kings County
during the years 1957-08 Thtee and two (respectively)
grand jurors served In neighboring Colusa and Kern
Countles duting the same years. 1s the primatily farm

o Penal Code § £90.

%A of the 1900 Census, Coluza, Ran Benite, Tulare
faye and Lake Couatles bad populations of Jeta thaa 23,000;
Madera and Kiags Ceouatha bad populations of lera thaa
50,000 ; Yolo, derced and Imperial Connttes had populationa
of Jets than £00,000.

HColusra, Fresso, Imperfal, 1ayo, Keta, Kinsge, lLake,
Madera, Merced, Moaterer, Riverside, Ran Benite, B2
Betaardino, Ran Joaquia, Saata Barbaza, Ranta Claza, Tulare,
Vestuta, Yol
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worker Spanish-surname population of one county so
much more wealthier than the primarily farm worker
Spanish-surname popu’ations of the other two coun-
ties? Mow can financial considerations explain the
fact that Fresno County uad more than twice as many
Spanigh-surname persons but less than 3§ as many
Spanish-surnac e grand jurors as did Ventura County
for the same years? Grand jury service does not rep-
resent any appreciably greater bardship for the Span-
ish surnamed iIn the counties studied. Financial
inabllity simply cannot explain the marked disparities
between the percentage of Spanish-surname grand
jurors and the Spanish-surname percentage of the
population.

Another possible explanation for the disparity might
be that Spanish-surname persons are more likely to
be disqualified than are non-Spanish-surname persons
for failure to have “a sufficient knowledge of the
English language." ®

Although we have been unable to locate any con-
crete figures, it is probably true that more Spanigh-
surname than non-Spanish-surname people speak only
a forelgn language. But, by the same token, the non-
English speskers are mote likely to be altens (who are
eutomatically disqualified for jury service) than citi-
zens. None of the -vilnesses at the recent California
Assembly Hearings on the grand jury advanced ignor-
ance of English as an expianation for low minority
grand jury service; nor Is this reason advanced by any
of the asallable studies on the Callfornia grand jury
system. In the absence of any expression by judges
and otders familiar with grand jury selection that
tgnorance of English is a major factor in excluding
minority group participation, there seems no reason
to believe that it fs.

The general explanations offered for the marked
underrepresentation of Spanish-surname and Indian
grand jurors {n the countles studied are not convincing.
It is, of course, possible that explanations might be
given based on pecullar cizcumstances in each county.
What these might be we cannot venture to gueas Moat
extraordinary conditions Indeed would be required to
explain the disparities of i3.18:1, 15.8:1, 13.0:1, 11.5:1,
9.7:1, 7.1:1, and 6.8:1 which exist {n Oolusa, Orange,
Monterey, Fresno, Kern, Madera and 8an Joaquin
Counties respectively. All in all, the results of the
Study justify Assemblyman McMillan's conclusion:

"We are convinced that the selection and com-
position of county grand jurles does not meet basic
standards of jury representativeness laid down
by the U.8. Sapreme Court as eatly as 1040 In the
case of Smith v. Teros ™

This Is not neceraarily to conclude that the judges or
the jury selectors hatve been gulity of prejudice or have

BCCOP. 198 Aa noted above, this requiremeal refers to 2
keowledge of spoken English, pot litetacy 1a English. The
trowledge ot Englirh need not be perfect, o tong as the Coutrt
may fad that the juror baa rubstantial waderstandiag.
People ¢. Dacts, 8 Ca U, 424,38 P, 94,

* fleatings of the Callforata Artembly Interim Committee
oa Goverameal Eficieacy and Ecosomy, Parl I (Bept. 21,
1941) pe. 1-2.
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consclously excluded minority persons. But it is to say
that they have falled to do thelr constitutional duty
to select grand jurfes which represent a true cross-
section of the community.™ And they have falled to
Liecd the constitutional command that thoze vho choose
jurora frotn amonyg their own acqnaintances (or thelr
acquaintances’ acquaintances) must know, or take
ateps to steynaint thewselves with, minority groups in
the popalation.™

1t prejudice has affected grand jury selection {n the
connties studied, It is probably at least as much
economic and soclal as raclal or ethnic prejudice. It
Is no secret that, particularly ifn Californla’s roral
countles. the majority of tire Spanish-surmame and
Indian popmilations are poor. Whether because of pre-
Judice, or beeanse the Judges =lmply are tot acqualinted
with them, low-Itrcome persons ahmost never appear on
California grand jurles. The information OCRLA
gathered as to occupations of grand jurors in the
countles studled ™ confirms another of Assembiyman
McMillan's observations:

“The probabllity that a wage :arner, a skilled,
wemi-skilled or unskilled worker appear on a
comty grand jury in California fs 2o small as to
Le non-exlstent. The same goes for any poor per-
son. They are systematicolly exclided becaunse of
the current method ot selecting county grand
Jurors.”*®

The jidges can take no comfort in the thonght that
their exclnslonary practices are directed at low-income
rather than winority group persona. The Constltution
reqnires grand jury eelection alwed at sacuring a falr
vross-section of the conmuunity and prolibits exclusion
on cconomlie grounds as much as it prohibits excluslon
on relal ot ethnle grounde® And econonaie discrimina-
tions which resnlt ln gross ethnic or racial unbalances

T 8ec n, 24. repre, and sccompanying text

HReen. 23, swpre, and accompanying text.

¥ Wherever os<ible the ocenpation of each grand juror was
vbtalned from the city ¢lrectorics published for each counls
by the 1'olk Company. Bat dty directotien nte pudblished only
for Yhe largeet citlcs In cach county. They do not faclede
perrona who live In mmaller cliles 18 the countles of 1a ua-
incorporated areas.

Taking connties at random. onr Peconla for the 1968 Ranla
tarhara grand jary inclode occupations tor T of ity 19 mem-
beee. They wete tospoctively @ Manager of a bank; managee
of & ctub: real estate salesman; public reiations counselor;
agral In chatge of an lasurance office: oxner of a Joeal budl-
nese ; amd manager of Lhe loeal ountlet for a sational applisnce
mannfactatee,

Out tecotds for the 1968 Los Angeles grand Jury lacluded
covapmtiont for 4 of [t 23 menbers. They wers, tespectively:
wife of the swnet of & phatmaey ; wife of & phyaiclan; wife
ol a beikdcr : managre of A cotporation.

Our tecotls for the 1968 Ketn Connty gtand jury fecleded
acevpuitons for 12 of 1ta 19 membdere. They wete. tespoctivels:
1 metehant the wife of A farmee; & farmer; a reallor: a
combination tealfor and Iasurance agest: & testawrant
oxnct; a frocking company presideat ; the editor of a labor
Jontnal: a rrals cotmpany Mmanagrer: & wilon caccutive; &
produciion company matagee ; and a bank preshdent.

* Hearlngs of the Califorala Azarmbly Intetim Commitice
on Government Eficlency and Economy, 1'att £ (Rept. 27,
1968 p. 2.

PRt 0. 22 snpre, and accompanying fext.
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are partienlarly forbidden® Perhaps the Jjudges,
whether consclously or not, are acting on a bellef that
low-lncome persons will not make fntelligent or pro-
perly orlented graud jnrors. I so, they are acting on a
belief which 12 antithetical to the priuciples enunciated
Ly the Counstitution. Donbtless grand juries which are
fully representative of ail ethnic and economic elewents
of the commuuities they serve might adopt radically
different viewpoints from those expressed by the grand
Jurlez as presently constituted. Grand jurkes on which
faniu workerz sit are likely to expend wore energy in
Ihvestigating grower violations of agricultural health
and rafety laws than {u recommending that county
ottiditl refect Federal funds wade available for joh
tralulug of the poor. Grand juriex on which welfare
reciplents =it are llkely to take a more sympathetic
view of Federal welfare expendititres for the poor and
i texs spmpallietie view of Federal welfare expenditures
(agrleultural subsidies) for the rich. The expoundinog
of such views by California grand jurles would indeed
be revolutionary, “Onr Constitutional idea of cqual
Justice nuder law Is thus wade a llving truth.”®
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TasLrE I.—Data upon which this sludy is based

Total Spanish- Number Total Number
Spanish-  population surname of number of
County Total surname less population grand Years of Spanish-
population population Mexican less jurics studied grand surngme
bomn Mexican  studied urors grand
born ound furore
(a) (b) (c) (d) (e) ® ® h) o
Alameda........... 908, 209 67, 868 902, 993 62, 650 12 1957-68 228 6
Alameda nominces.. 908, 209 67, 866 802,993 62,650 11 1957-59, 637 12
1961-68
Colusa..accannnnn.n 12, 075 1,152 11,912 089 10 1957-58, 190 1
1960,
1962-68
Fresno.....cccocaas 365, 945 61, 418 355, 957 51, 430 12 1957-68 228 3
Imperial .. ....... 72, 105 23, 850 61, 639 13, 384 12 1957-68 228 16
) G J | VO 201, 984 29, 219 287, 695 24, 930 12 1957-68 228 2
Kings....caaaaa... 49, 954 11, 656 48,438 10, 140 12 1957-68 228 19
Los Angeles........6,042,431 576,716 5,043,628 477,013 12 1957-63 248 4
Madera............ 40, 468 6, 225 39, 522 5, 279 11 1957, 209 4
1959-68
Mereed............ 90, 446 13, 429 88, 808 11,701 11 1958-68 208 13
Monterey. .o.nan... 198, 351 23,118 193, 952 18, 719 8 1961-68 152 1
OrangCt..ccccnnnenn 703, 925 52, 576 6935, 366 44,017 12 1957-68 228 1
Riverside.......... 306, 191 36, 224 207, 798 27, 831 12 1957-68 228 8
8an Benito......... 15, 39¢ 4, 642 14, 671 3,917 12 1957-68 228 20
8an Bernardino..... 503, 591 60,127 495,659 52, 245 11 1957-67 2069 5
8an Joaquin........ 249, 089 30, 585 245, 650 26, 246 10 1958-60, 100 3
1062-68
Santa Barbara...... 168, 962 22, 267 164, 720 18, 025 12 1057-68 228 7
Santa Clara........ 642,315 77,755 634, 537 69, 977 12 1957-68 228 13
Tulare...ccaeannnnn 168, 403 27, 387 163,605 22 589 12 1957-68 228 9
Ventura............ 199, 138 33, 080 190, 394 25, 238 12 1957-68 228 13
Yolo..oaoiaaannaaas 65, 727 7,767 64, 167 6, 197 7 1957, 133 1
1959,
1962,
1964-67
INDIANS
Inyo. cocaiunananns 11, 684 L200 (. aiiiiiainnaaas 12 1957-68 228 4
Lake .. ..oooaaaas *18, 000 1, N 11 1957-67 209 0

*Eatimate for 1968; ¢/. text, p. 118
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TasLe 11.—Compariton of percenlage of Spanish-surname among grand jurors and population

Number of grand

Spanish-surname*
pereentage in

Pereentage of
Spanish-surname

Ratio of percentage
of Spanishsurname
in population to

County jurics studied population grand jurors percentage of
Spanish-surname
grand jurors
(») ) 0 (d) (©
Alameda. . .. ... o..l.. 12 6.9 2.6 2.7111
Alameda nominces. ... 11 6.9 1.9 3.6:1
{07 (1L SIS 10 83 0.5 16 6:1
Fresn0. - cocoanoocaicaiaaanas 12 14.5 1.3 11. 5:1
Imperial. o .. .ii.olll. 12 21.8 7.0 3.1:1
Kern. oo iiaaaaaae, 12 87 0.9 9. 7:1
Kings. ooaeia il 12 21.0 83 2.5:1
Los Angeles.... ... . ........ 12 81 1.6 5.1:1
Madera ... . .. . ........ 11 13. 4 1.9 7.1:1
Merced. .. oanoiiiiiaaaiaaaas 11 13.6 63 2.2:1
Monterey..acmeaaccaaaaaaas 8 9.7 0.7 13. 9:1
Orange. oo 12 6.3 0.4 15. 8:1
Riverside. o oo oo ioaaa.. 12 9.4 36 37:1
San Benftoo.................. 12 26. 4 88 3.0:1
San Bermmardino........ao.a..s 1 10.5 2.4 4.4:1
San Joaquin.. .. ........o.... 10 10.9 1.6 8. 8:1
Santa Barbara............._.. 12 10.9 31 3.9:1
Santa Clara.....cccoaaccanaan 12 11.0 57 1.9:1
Tulare. . ccccnceicaaaannnonnan 12 13.8 41 3.4:1
Ventura. c.oiaaioiaaniananaans 12 133 517 231
Yolo..oeeiieaianannnannnaas 7 9. 53 1.8:1
INDIANS

Inyo. ceeceiiieicaanaaeaann 12 10.0 1.8 5. 5:1
Lake. . icieiiiiiaiiicenaaaaas 11 4.0 0 =
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TasLe III.—Percentage and minimum percenlage of Spantsh-aurname excluded from random selection of grand jurora

Percentage of

Percentage of

Percentage of Spanish-surname

Minimum percentage
of Spanish-surname
excluded from
random selection

County Spanish-surname Spanish-surname excluded from of grand jurors
in population=Z  grand jurors=P  random selection of (See Table 1V, col. (¢))
grand jurors
100 (Z-Y)
Z-P E=—« ——
D=—- ZY
Z _
100
(2 (b) () (d) (e
Alameda. .. ... ......... 69 2.6 62.3 36
Alameda nominees........ 6° 1.9 72.5 58
Colusa.....occnnnnnaannn 83 05 94.0 83
Fresno...cccciecniannnnnn 14.5 1.3 91.0 81
Imperial .. ... .. ........ 21.8 7.0 67.9 50
Kern.ooeewoaaaaaanaanns 87 09 89.7 77
Kings. ... .aaoll.. 21.0 83 60.5 46
Los Angeles.............. 81 16 80. 2 62
Madera...ooooiianaaaai.s 13 4 1.9 85.8 7
Mereed. . .cooonnnaaaa.. 136 63 537 30
Monterey....ccccannnn... 9.7 0.7 92.8 80
Orange.....cocannannan.. 63 0.4 93.7 82
Riverside....cccnaaaaa.s 9.4 35 62.8 39
San Benito............... 28 4 &8 66.7 49
San Bernardino........... 10. 5 24 7.1 59
San Joaquin.............. 10. 9 1.6 85.3 69
Santa Barbara............ 10.9 31 71.6 32
Santa Clara.............. 11.0 87 48 2 24
Tulare.....cocinnniann.an 13. 8 4.1 70.3 - 81
Ventura.... .coccaaaaa..an 13. 3 &7 57. 1 35
b (U J O 9.7 53 454 11
INDIANS
) (5 7+ T, 10 0 1.8 820 eiiiiiiiiiaaaaae
) 71 T N 4.0 0 10000 eiiiiieiaaans
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Tapuy 1V.—Statistical probabilily of observed percentage of Spanish-surname in population on hypothesis of random

selection
County Pcrcentage  Ilighest  Spanish-surname Obscrved Minimum percentage of
of gran pereentage of Kopulatlon Spanish- Spanish-surname popu-
urors of consistent with observed surname lation which must have
ponish- percentage  of Spanish-  percentage in been excluded to recon-
surnsme surnama grand jurors if  population cile observed percent-
hypothesis of random age of Spanish-surnamo
sclection is corrcet and jurors with actual
panish-surname per-
[POO=P) centage in population
Y=P41.045 ( ——ﬁ—-) if hypothesis of randoni
sclection is correct
E= 100(2ng)
Z—==
100
(8) (b) (o) (d) {c)
Alamedf. oo oo meeeonann 2.8 4.4 6.9 36
Alameda nomineces....-. 1.9 2.8 69 58
Colust. e ccvcmeeeceam 0.5 1.5 83 83
Fresnoecccecceacacaaaaama 1.3 2.6 14.5 81
Imperia). oo oeeeeaae-. 7.0 10. 7 21. 8 50
Kernoeococomaoaaanas 0.0 2.0 8.7 77
Kingso oo occccimnnnaas 8.3 11. 4 210 46
Los Angeles_ o - cvoo..-. 1.6 3.0 8.1 62
Madera_. .- cccmeaaa-.. 1.9 3.5 13. 4 71
Merced. - e ccemmeeena- 6.3 9.0 13.6 30
Monterey.-.oocceeeun--- 0.7 1.9 0.7 80
Orang.-cevceccccune-a 04 1.2 6.3 82
Riverside. - o ccmcccmnee- 3.5 5.5 9.4 39
San Benito. . cc-ceenn.-- 8.8 11. 9 26. 4 49
San Bernardino_........ 2.4 4.3 10. 5 59
San Joaquin.. ... ... 1.6 3.1 10.9 69
Santa Barbara_......... 3.1 50 10. 9 52
SantaClara. .- cccnnn-- 5.7 8.3 11.0 24
Tulare..-cecccmmemnna-- 4.1 6.1 13.8 51
Ventur o ocoveecneenaan 517 8.3 13.3 35
b () [ T, 5.3 8.5 9.7 11

Notis,—P = Percentage of grand Jurors with Spanish-surnames, N=Total number of grand Jjurors. Z=Percantage of county population with
gSpanish-surnam:s,

{
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TasLe V.—Ralio and percentage of exclusion figures arranged in order of counly populalion

County Population Ratio Pcrcentago of exclusion
(a) (b (c) (d)
Los Angeles. ____..____....... 0, 042, 431 51:1 80. 2
Alameda. oo .o.o 008, 209 2.7:1 62. 3
Alameda nominees. . oo oo.... 908, 209 3.06:1 72.5
Orarge. oo oo 703,925 15, 8:1 03.7
Santa Clara. . ccoceceeacan...- 042, 315 1.0:1 48, 2
San Bernardino. ... ........_ 503, 591 4, 4:1 7.1
b O 113 11« T 365, 045 11.5:1 01.0
Riverside. . ccceccmvnencaann.. 3086, 191 311 62, 8
)¢+ | P 201, 984 9.7:1 89. 7
SanJoaquin.aoooooaooaao... 249, 089 6. 8:1 85.3
Ventura. oo e cecieaccccmaean 199, 138 2 3:1 57.1
Monterey ..o oo ccacce e 198, 351 13.0:1 92. 8
Santa Barbars.. .. ccoaeoaa.... 168, 662 30:1 71.6
Tulare... oo ooeaiaiiaaan.- 168, 403 3.4:1 70, 3
Merced.conrocemeonianeannann 00, 446 2,2:1 53.7
Imperfal . .o ..... 72,105 an 67.9
Yolo. oo ooaacecaia e 65, 727 1. 8:1 45, 4
Kingae eeceomm e 49, 954 2 5:1 60, 6
Madera..oooo oo, 40, 468 7.1:1 85. 8
San Benfto...ocaccaanaaa.... 15, 396 3.0:1 66. 7
Colush.. oo cicecaecicaanen 12, 075 16.6:1 94.0

TasLs VI.—Ratio and percentage of exclusion figures arraggcd)in order of Spanisk-surname population (less Mezican
orn

Spanish-surname Percentage of
County population less Ratio exclusion
Mexlcan born
{a) (b) (c} (d)
Los Angeles_................. 477,913 51:1 80. 2
Santa Clara. ... .o ...oa.... 69, 977 1.9:1 48.2
Alameda. ..o ool .lL 62, 650 2.7:1 62. 3
Alameda nominecs. . .......... 62, 650 3.6:1 72. 6
Fresno. . .oooao oL 51, 430 11. 5:1 81.0
San Bernardino..._._....__._. 52, 245 4.4:1 1
Orange. .o oeocooivcca s 44, 017 15. 8:1 93.7
Riverside. ..o ccameoaao... 27, 831 3.7:1 62. 8
San Joaquin. ..o oocoaoao... 26, 248 6 8:1 85.3
Ventura. - o - coooiacaacaaaas 25, 238 2.3:1 57.1
Kern.o oo a..... 24, 930 e 7:1 89. 7
Tulare. o oo ceceeccaacaccaas 22, 589 3.4:1 70.3
Monterey. - caaoamvoaianao... 18,719 13.9:1 92.8
Santa Barbara_ ... ........._. 18, 025 3.9:1 71. 6
Imperial.. . . ... ....... 13, 384 31 67. 9
Merced. ..o aas 11,791 2211 53. 7
Kings. oo aa... 10, 140 2.5:1 60. 5
Yolo. . e miaaa oo, 6, 197 1. 8:1 45, 4
Madera..ooooooocamiiaaana.. 5,279 7.1:1 85. 8
San Benjto.. ... ... ..... 3,917 3.0:1 66. 7
{0701 1171, S 989 16. 6:1 94, 0
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TasLe VII.—Ratio and perceniage of exclusion figures arranged by percentage of Spanish-surname population

Percentage of Spanish- Ratlo Percentage of exclusion

County surname population
(a) (b) (@ (d)
San Benito.. .- ool .. 26. 4 3.0:1 66. 7
Imperial ..., cceaail. 21.8 3. 1:1 67.9
Kings. oo cceeimeeaea e, 21.0 2.5:1 60. 5
Fresno.. oo oo o ceeaa. 14. 5 11. 5:1 9.0
g AT Y N 13.8 3. 4:1 70.3
Merced- .- e e 13. 6 2, 2:1 53.7
Madera.ceeocomcamaoaaaos 13. 4 7. 1:1 8.8
Ventura. o o ccceiireiee 13. 3 2. 3:1 57.1
Santa Clara_ coococameaaa.. 1.0 1.9:1 48.2
San Joaquin. ... ..o... . 10.9 6. 8:1 85. 3
Santa Barbara...ccomeoooa... 10. 9 3.9:1 71. 6
San Bernardino. . c.-c.oo-o. .. 10. 5 4 4:1 77.1
Monterey. cccccccceccacnenaan 9.7 13.9:1 92. 8
Yolo. . el 9.7 1. 8:1 45. 4
Riverside. . oo ceve oot 0.4 3.7:1 62. 8
Kern. oo oL 8.7 9.7:1 89.7
Colusar. o oot 83 16. 6:1 094.0
Los Angeles. o e oo ceecceanno o 81 5.1:1 80, 2
Alameda_ ... .. _.--._.. 6.9 2, 7:1 62. 3
Alameda nominces. .- ...--.__. 6.9 3.6:1 72.5
Orange. o cceeocmcccaaaana. 6.3 15. 8:1 93. 7
Tanre VIII,—Ratio and percenlage of exclusion arranged tn order of ratios
County Ratio Percentage of exclusion
(s} (b) (o)
Colusa. oo o e 16. 6:1 84.0
OrangO0. - o - e e i eeeieiiacciaeas 15, 8:1 93.7
Monterey ..o 13.9:1 92.8
3 L Y 11, 5:1 0.0
D10 ) VPR 9.7:1 89.7
Madera. oo oo e 7.1:1 85. 8
San Joaquin. oo o oo e ela 6. 8:1 85. 3
Los Angeles. oo i 5.1:1 80.2
San Bernardino. . . oo oo 4. 4:1 77.1
Santa Barbara. . oo o i aeaeiaaen 3.90:1 71.6
Riverside. oo co oo 3.7:1 62.8
Alamedn nominees. - . oo e 3.6:1 72.5
) 3 4:1 70. 3
Tmperial. oo i maeeaes 3.1:1 67.9
San Benlto. o oo v 3.0:1 66. 7
Alamedn. oo e 2.7:1 62.3
KIS o e eeeeeeeaeaeeeaanen 2.5:1 60.5
B YT AT | PRI 2, 3:1 57.1
Merced- ccemm i e eeiieaameeeeen 2.2:1 53.7
Santa Clarf. oo oo o e 1.9:1 48.2
D () (TP 1. 8:1 45. 4
INDIANS
INY0. oo e e et maeaenaa 5.5:1 82.0
LAKC . - o e e cecna————- © 100. 0
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TauLe IX.—Numbers of years in which percentage of Spanish-surrname grand jurors was less, the same or more than
percentage of Spanish-surnarie population

Number of years in which  Number of years In which Number of yeara in which

Spanish-surname  per- Spanish-ssrname  per- Spanish-sirname  per-

cenlago of grand jurors centage of grand jurors centage of grand jurors

County was less  than  the cqualled the Spanish- exceeded tho Spanish-

Spanish-surnamoe  per- surnamo percentago of siurname percentage of

ctzlc:ntago of the popula- the population tho population.

(a) (h) (c) (d)
Alameda_ ... . _....._.. 8 2 2
Colusa. oo, 10 0 0
Fresno..c.coaoooomoaan.... 12 0 0
. Imperal. ... .......... 12 0 0
Kern oo iiaaaa.. 12 .0 0
Kings. o oo, 12 0 0
Y03 Angeles.. .o ...o.o.o_._.. 11 1 0
) Madera_. oo 11 0 0
Mereed. . oo oo ... 11 0 0
Monterey. ..o ......... 7 0 0
Orango. . coeoeeieean, oo 11 1 0
Riverside. ... ... .. ....... 10 1 1
San Benito. .. ... ........... 12 0 0
San Bernardino............... 11 0 0
San Joaquin___.__......._.... 10 0 0
Santa Barbara............_... 11 0 1
Santa Clarg-- - ..o aa.... (4] 4] 0
Tulare. oo iaceeaae.. 11 1 0
Ventura. oo 12 0 0
Yoo e oo 5 2 0

O
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TasLe X.—Ambiguous Spanish-surnames and Chrisiian names

Included tn study

Eliminaled from study

Eliminated from sludy

Bello, Manuel
Bernardi, A. J.
Haber, Martha B.
Martin, Antonio M.
Miller, Herman M.
Spina, Rolle

Adam, John F,
Adam, Leonard H.
Adam, J. Donald
Bear, Robert G.
Boyer, Robert F.
Boyer, W. E.
Boyer, Robert F.
Bray, J. Allen
Bruner, Sylvia Leland
Bruno, Henry A.
Bruno, Henry A.
Bruno, Henry A.
Bruno, Armand R.
Daniel, Myrtle
Faure, Emile

Fox, Joseph R.
Fox, John A.
Gabriel, Donald L.
German, Mildred

Giles, Charles F. '‘Bird”

Jordan, R. E,
Levin, Richard
Martin, Alice
Martin, Carl
Martin, Edward E.
Martin, Katherine
Martin, Robert D.
Martin, Franklin J,
Martin, S. R., Rev.
Martin, Robert
Martin, Cecil

May, Lawrence L.

Miller, Raymond H.
Miller, Raymond H.
Miller, Mrs, Lucetta B.
Miller, George W., Jr.
Miller, Isabella
Miller, Marie
Miller, George 8.
Miller, Jeck J.
Miller, Rita

Miller, Mrs. Ann R.
Miller, Horace
Miller, Albinus R.
Miller, Ralph E.
Miller, Mrs. L. F.
Miller, George A.
Miller, Harold E.
Miller, Robert G.
Miller, Wilbert B.
Moeller, Beverly
Muller, James
Muller, Otto F.
Nagel, Edwin T.
Noble, M. L.
Noble, Cornelins C.
Pau), Paul

Prince, Clarence E.
Prince, Clarence E.
Savage, Kelth W.
Javage, J. N.
Simon, Carl E.
Simon, Carl E.
Simon, Nathan A.
Toblas, Sam
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UNIVERSITY or CALIFORNIA, Igving,
DepARTMENT OF Psycitorooy,
DivistoN or SociaL Sciexces
May 24, 1968.
Dox B. Kares, Jr., Esq.,
California Rural Legal Assistance,
257 Bouth 8pring Sired,
Los Angeles, California 90018.

Dean Mz. Kaves: | have analyzed the data you seni me on grand jurors of Spanish surname for several Cali-
fornia ecounties. In order (o make perfectly clear what I have done, I review herewith tha scientific conventions
I have utilized to draw my conelusions.

The basis for these eonputations (although I usc a somewhat more general and straightforward algorithm) ixs
deseribed in Michael O. Finkelstein, “The Application of Statistical Declsion Theory to the Jury Discrimination
Cascs,” Jlarvard Law Review 80 {December, 1068), pp. 338-376. Essentlally, it consists of using conventional statls-
tical methods to compute the proportion of people with Spanish surnames who must be disqualificd in order to
account for the observed numbers of jurors with Bpanish surnames.

The standard procedure for arriving at conelusions by statistical methods is called, as you probably know,
“hypothesis testing.” This is done by assuming something to be trye nnd deducing the likelihood of observing any
given outcome on the basis of that assumption. If the likelihood (acco: ding to that assumption, or ‘‘null hypothesis”)
of observing what acfually Aas been observed is sufficiently low, wo conclude that the assumption is false: “rejecting
the null hypothesis,” we sccept its contrazy. It ks conventional in natural and social seience to reject null hypotheses
which have probabilities of less than one in twenty of yielding the observed data. Thus, “type I error”’ (i.e.—in
this applieation—error of which the state, rather than the plaintiff, has standing to complain, piz, a finding of dis-
crimination where there s none in fact) occurs one in twenty times.

The null hypothesis In the case at hand fs that every person in some population is cqually likely to be on a
grand jury. (This populstion is the population of eligibles; it is all residents of the county not legally disqualified
by virtue of age, transience, or any other characteristic. I am not qualified to state how nearly it is the total adult
population.) If this is the case, it is easy to see that if p% of the cligible population have 8panish surnames, 95%,
of the samples of N grand juross wil' have at least p—1.645p(100—p) /NP2, members with 8panish surnames,
since [p(100—p)/NP59% is the standard error of the proportion.

From this observation, all that is necessary is to cstimate p from the dats, add to it 1.645 times its standard
error, and we have THIE LARGEST PERCENTAGE OF ELIGIBLES ITAVING SPANISH SURNAMES
CONSISTENT BOTH WITH THE ASSUMPTION THAT TIIERE I8 NO DISCRIMINATION AND WITH
THE OBSERVED DATA. Whercver the percentage of eligibles exceeds this figure, the conclusion that there is
de facto diserimination is inescapable.

For example, from 1957-1968 inclusive (sccording to your data), 6 of the 228 grand jurors in Alameda County
(<2.63%) had Spanish surnames. The standard error 15 ((2.63)(97.37)/228)!2=1.06; multiplying by 1.645 and
adding to 2.63, we get 4.37. Thus, the observed data for Alameda County grand jurors is inconsistent (“‘at the .05
level”) with the simultancous assumptions (a) that there is no discrimination in Alamedsa County, and (b) that
more than 4.2% of the eligible population of that county have Spanish surnames. Similarly, for the 627 nominees
in Alameda County, 12, or 1.91%, had 8panish surnames. Tbe standard error is 0.55, and the data would not arise
more than once in twenly random selections from any population with more than (0.55)(1.645) + 1.91<2.89,
8panish surnames.

The results of my computations appeer in the attached table.

Yours truly,
Jeroue Kiex, Ph. D,
Assistant Professor,
Bociology and Social SBcience.
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Maxinun 81z oy 3PANISH SURNAME
POPULATION CONSISTENT WITH ASSUMPTIONS OF NONDISCRIMINATORY GRAND JURY BELECTION—CALIFORNIA COUNTIES

N= p=Percent of Z Percent of E=100(Z—Y)
County Number of jurora with __ jP(1—p)* y= opulation gy
jurors 8panish "'v N p+1.645s% with Spanfsh Z———
surnames surnames 100

Alameda.____.._... 228 2.6 1.1 44 6.9 38
Alamede (nominees). 627 1.9 0.6 2.8 0.9 62
Colusa.___.._...._. 190 0.5 0.5 1.6 8.2 82
Presno....c.oc..... 228 1.3 0.8 2.6 14.1 84
Imperial .. ______._. 209 7.7 1.8 10. 7 18.6 48
Kem. . _........ 228 0.9 0.6 2.0 86 78
Kings- ... 228 8.3 1.8 11. 4 20.3 49
Los Angeles_.._____ 248 1.6 0.8 3.0 7.9 64
Madera.__.________ 209 1.9 1.0 3.5 13.0 76
Merced._..._...__. 209 6.2 1.7 9.0 12.5 31
Monterey.......... 162 0.7 0.7 1.9 9.4 81
Orange._.._...___. 228 0.4 0.5 1.2 83 66
Riverside.._..._.__ 228 3.5 1.2 56 9.1 42
8an Benjlo...____.. 228 88 1.9 1.9 25. 4 60
8an Bernadino...... 209 2.4 1.1 43 10. 4 61
8an Joaquin.._..._. 190 1.6 0.9 3.1 10. 5 73
BSants Barbara._____ 228 3.1 1.1 5.0 10.7 56
Sania Clara.____.._ 228 5.7 1.5 83 109 26
Tulare. ..o 228 4.0 1.3 61 13. 4 58
Ventura......_.__. 228 57 L5 83 12.7 38
Yolo. e 162 5.3 1.9 85 9.4 10

.;:iﬁbmmu MMP,‘, mﬂ%%hb -surmames which could yicld so few jurors by random selection more than 93 percent

E=the abhta e of the populstion gl?;anlsh surname which must be excluded from eligibility in order to maks the observed number of

m(ﬂhm from s random selection as .05, This figure Is 100 when discrimination is total; 0 when there is none.

P8.:

It is also possible to use these figures to compute an index of the degree of discrimination practiced in the
various counties.

I have tabulated an index, F, which takes on the value of 0 or below whenever the data fail to demonstrate
discrimination and rises to 100 when no Mexican-Americans at all are sclected for juries from a population which
contains Mexican-Americans. This figure may usefully be thought of as a percentage, and is computed in the follow-
ing way:

Under nondiscriminatory conditions, every eligible person is equally likely to be selected. This is the statis-
tician’s definition of randomness, and the procedure may be thought of as perfectly analogous to drawing names out




—

of a hat. There arc several ways to discriminate, when drawing names from a hat. Certain names could bo discarded
after drawing. To represent discrimination against a group, however, wo could assunio that some proportion of that
group's slips simply never gel put in tke hat, Actunily, of courso, It doesn’t matter what the procedure of discrimi-
nation Is, but the virtuo of this metaphor is that by assuming that discrimination is practiced prior to drawing
wo may ask the simple question, “what pereent of the group's names arc never put In {he hat?”

Suppose Ef100 is tho proportion of Mexlean-Americans who are cxcluded from the process before the beginning
of a truly randomn sclection. (I divide by 100 so that I witl be g pereentage, rather than a dechinal.) If Z/100 §s the
proportion of the population who are Mexican-Amerlcan, then 132/100 {3 tho percentage of tho whole population
who are excluded Mexican-Americans. Lot X/100 be the proportion of Mexican-Americans on the jury. This then
13 the ratfo of non-cxcluded Mexlcan-Amerlcans to non-excluded peoplo of all groups, or

7-E2
x %700 . 100z~ %)
100 190 22" z-2X
100 100

We do not actually know X, nor Is it probably true that no nan-Mexican-Amerleans aro oxcluded from con-
sideration (this latter is a conservative assumption, for if others ars excluded, our E is too smatl). We could, of
course, make an cstimate from the expericence of 19057-68. In San Joaquin County, ¢.g., 1.6% of tho 100 Jurors
during this period had Spanish surnames, while 10.5% of the population had Spanish surnames. Thus, we could
cstimato the extent of de faclo discrimination In San Joaquin County to be

100{10.5—1.6)
— =83+ %
(10.5)(1.6)
105160

Statistically speaking, this Is the best estimate we can mnke for the extent of discrimination in San Joaquin
County. Furthermore, it [3 conscrvative, as mentioned above, since the true denominator of the fraction is bound to
bo smaller if any other kinds of de Jacto diserimination occur In San Joaquin County. Yet, the data do not actually
satlsfy scientifio canons of proof that as much as 83% discrimination oceurs, for our figuro of 1.9% might be low by
chance, rather than policy. .

Tho figure of 3.1%, however, represents tho Aighest proportion of Mexlcan-Americans who might be sclected
¥n the long run, despito the {presumably accidental) “‘short-run’’ (twelve-year) data in hand. Using this figure Instead
of 1.9, wo obtaln E=73%. Wo can asscrt with confidence (“of 0.5, in statistical jergon) that thero is af least 739
discrimination in San Joaquin County.

This number is lower than 839, by virtue of our degreo of uncertalnty, That is, had we a sample of 228, rather
than 190 jurors, we would be slightly more certain that the 1.9% is an “acourate” figure (In the senso of representing
the very long run). Wo would, from a fast calculation, have a Z of 2.8%, Instead of 3.1%, which would yield E=1769%,
This caveat is relevant to direct comparison of counties according to the E In the attached table. It is weli to re-
member that while somo of these figurcs may be only a few percentago polats too low, others may bo 20, 30, or more
points lower than the (best) estimate computed from X=p, rather than X =2, Novertheless, it appears from theso
figures that Fresno, Colusa, Monterey, and perhaps Kern and Madecra, countlcs somehow engago in a great deal of
discrimination, relative to tho statc as a whole, while Yolo, Santa Clara, Merced, and perhaps Ventura and River-
slde practico relatively random sclection of jurors.
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UNIVERBITY OF CALIFORNIA, IRVIND,
DEPARTMENT oF PsYCHOLOOGY,
DivisioN or SociaL SCIENCES,
June 10, 1968.
CaroL RurH SILVER,
Attorney at Law, California Rural Legal Assistance,
257 South Spring Street,
Los Angeles, California 50018

Dear Miss SiLver: This {s in response to your telephoned request that I reconcile my computational procedure
with that of Finkelstein. (I take tho rclevance of the precedent to be the mathematical procedure, rather than tho
dotalils of arithmetic, of courso.) Although I used a slightly moro general computational sequence than he, the
principle is identical, To indicato this, I herewith use my method to gencrate figures’parallel with his (particularly
his “Table I''). (Thoy are of, course not identical, since he and I are working from different raw data.)

If a proportion 2 of the population have Spanish surnames, the probability of any randomly chosen member
having a Spanish surname is, of course, 2. For a samplo of any glven size, the most likely proportion of the sample
to have Spanish surnames {s also z. Of course, tho larger the random sample, tho moro surprised we would be if our
result differed much from z.* It can be shown that the “standard deviation’’ of an independent random sample of
size N is

_ {e(1—2)
=Y o

for large N. This “standard deviation’ is a convenient figire which tells us how much diffcrent from z we expect
the actual data to bo. If we wero repoatedly to draw samples of size N from such a population, about two-thirds of
those samples would have between z— s and z+-s proportion of Spanish-surname members. About 95% of them
would have between 2— 28 and 2+ 2s proportion of Spanish-surnamo members (sco figure). Mathematically speaking,

& proportion
N b —N(z—2)?
V2II:(1-—:)J-. (1-2) dz

of randomly chosen samples would have proportions of Spanish-surname members between a and b. (The integral
expression is merely a shortcut device to arrive at Finkelstein’s final figure, which takes advantages of the rela-
tlvely large sample sizes involved to render unnecessary the approximation he uses on p. 358.)

Q5" % of arez

68.% of area

L3S Z-8 2 Z2+S Z712S

*That Is, if we got *‘hree or four heads in
hall a dozen falls, o would strongly suspect t
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row In tossing a coln, we wouldn't be too surprised. But if we tossed it & hundred times and only got
t the oo mehow,
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Thus, for a given proportion of the population, 2, bearing Spanish surnames, woe can computo tho likclihood of
choosing randomly N consceutive jurors with as few as Np of them having Spanish surnamcs. For N=228,
for inatance, .

O

A B C D
— v<6) (2.6% of 228 v<{10) (4.4% of 228
Probability of choosing 2(5‘282) n(\bfbl?it(y of%’:hooslng g£ol§b!l)it§' of7cohooslng)
a singlo M-A juror, 2 228 consocutivo jurors, 228 consncutive jurors,
fower than soeven of fewcr than cloven of
whom are M-A whom arc M-A
Percent Percent
0. 100 0. 0199 <0. 01 0.4
.075 . 0174 0.2 3.8
. 060 . 0157 1.6 15. 4
. 050 . 0145 4,9 34.1
. 040 . 0129 ,e 13.8 62.2
. 035 . 0122 27.0 77.0
. 030 . 0113 36. 3 80,2
. 026 . 0103 654.0 06. 7
. 020 . 0066 73.2 09, 4
.010 . 0066 09, 2 >09. 99

For p=2.6%, the table shows that the valuc p(v) passes from less than the magic number 0.05 to more than
0.05 as z gets down to a bit over ,050. For p=4.4%, tlLis occurs as z gets to about .070. Thus, if 4.4, of 228 jurors
have Spanish surnames, we would conclude that discrimliniation exists whenever the population contains more than
7% such surnames; if 2,69, of the jurors have Spanish surnames (as in Alameda County), we conclude that there is
discrimination since the population contains more than 5+ %.

What 1 did was this samo thing backwards. Rather than begin with z, estimate s as a function of 2, and figure
tho lowest percentago of jurors consistent with z, 1 began with p (an exact figure, not subject to the caveat about
children being included), computed s from p, and figured the highest percentago of the population consistent with p.
To seo that these are the same, all we need to do is note that, in 959 of the cases, p will be more than 1.8458 lets
then ¢. (s is defined in such a way as to make this true. Figuring from the fourth row of the table, 2=.050,
2—1.6455=.050 (1.645) (.0145)

=.050~—.024
=,026
And indecd, this figure, .026, is the value of p for which p(v) gets down to .05 for that z. All this is simply to say
that it makes no differenco whether we say that
p>z—1.6458 or z<p+1.645s
because, by adding 1.645s to both sides of this inequation, wo can derive the second from the first.)

Ono minor point: estimating s from z will give a slightly highcer figure for the standard error than estimating

it from p. For Alanmieda County, there is a rclativcly large discrepancy, so that is a good example:

.=.‘/2%=1_05%

. i(‘N;‘).—-xr.es%

Multiplying these figures by 1.845, thoe first would permit a diserepancy due to chance of 1.7%, while wne
second would permit a discrepaney due to chance of 2.8%. Since, however, the actual discrepancy between p and 2
is 4.3%, this sort of minor refinement is unimportant. (In principle, using the larger figure, 2, would be more con-
servative, but in logic, p makes moroe sense.)

Let me know if you need any further clarification.

Yours truly,
JeroME Kirx, Ph. D,,
Assistant Professor,
Sociology and Social Science.
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